- AGENDA

CUMBERLAND TOWN COUNCIL

SPECIAL MEETING
Town Council Chambers — 290 Tuttle Road

Tuesday, May 4, 2004

7:00 PM - CALL TO ORDER

L.

II.

I11.

IV.

APPROVAL OF MINUTES

MANAGER’S REPORT

PUBLIC DISCUSSION

LEGISLATION AND POLICY

04 — 051. To hold a public hearing to consider and act on the FY 2004/05 Municipal Budget.

IV:

Vi

NEW BUSINESS
MANAGER’S REPORT

EXECUTIVE SESSION: Executive Session pursuant to Title 1, Section 405(6)(C) & (E) of the
Maine Revised Statutes to consult with the Town Attorney about the Town Council’s rights
and duties regarding the use of real property for economic development purposes.

MEMBERS OF THE TOWN COUNCIL

Jeffrey Porter, Chairman 829-4129 Donna Damon 846-5140
Mark Kuntz 829-6482 Harland Storey 829-3939
Michael Savasuk 781-3061 William Stiles 829-6679

Stephen Moriarty 829-5095 web: www.cumberlandmaine.com



TOWN OF CUMBERLAND, MAINE
290 Tuttle Road
Cumberland Center, Maine 04021-9321

Telephone (207) 829-5559 o Fax (207) 829-2214

April 29, 2004

Mr. Steve Durrell
Prock Marine Company
119 Tillson Avenue
Rockland, Maine 04841

Re: Chebeague Island Wave Break
Dear Steve:

Several concerns regarding the effectiveness of our new Wave Break on Chebeague
Island have been raised. As a result of this feedback, I personally visited the site
yesterday. With a moderate NNW wind, I witnessed first hand boats bouncing up and
down behind the wave break and did not see a significant difference between boats
outside the wave break and boats inside the wave break.

As I have already shared with you verbally, several comments were made by the work
force constructing the wave break; namely that the design would not work and that Prock
would be back next winter to rebuilding the structure. These comments were shared by
your foreman and other members of the crew with the general public. These alarming
comments came from not only the non-supporters of the project, but also people who
supported the project.

I’d like to request clarification, explanation, and a remediation plan. My understanding of
the chronological events is as follows:

1. Prock Marine was contacted by the Town of Cumberland to assist with repairs to
the Stone Wharf.

2. Prock Marine developed repair plans and a design for a float system and wave
break.

3. A Wind & Wave Study was paid for by the Town of Cumberland which
supported the location of the wave break system.

4. Prock’s designs were then sent to a Structural Engineering firm selected by Prock
and accepted by the Town to review the design and certify the design was
structurally sound and in accordance with the Wind & Wave Study.

5. Baker Design Consultants prepared CAD Drawings for the Army Corp of
Engineers and DEP applications of the Prock Marine designs.



6. The application was submitted and approved by both agencies and Prock Marine
began work sometime in November of 2004.

I have been Cumberland Town Manager since late March of 2003 and the project was
through preliminary design and acceptance by the Town at that point.

My perceptions of the project and of the expectations of the community were that the
Wave Break would protect the Stone Wharf from the strong northeasterly winter storms
and that residents could expect more protection for their boats as a result of the
construction of the wave break. I do not believe anyone ever assumed the Wave break
was going to create a tranquil pool behind the structure, but did expect to see a significant
reduction in the wave force on the boats. To date, that has not been the case for most
boaters. Boaters are now being asked by the Town to pay for this facility even though
there has been no appreciable difference in the wave action on their boats as compared to
previous years.

My frustrations from the Wave Break are a result of over 2 dozen calls (mostly from
supporters of the initial project) who would like to see something done to improve the
facility so it actually knocks done some waves. Additions such as camels and other
homemade energy dissipation devices have been discussed, but honestly that’s not what
we paid $250,000 for and I would like to see a permanent solution to the existing
condition.

With this letter I respectfully request Prock Marine outline what was proposed to be
provided and whether this proposal has met company expectations. I also request Prock
develop a timeline with steps to be taken to improve the present situation.

The pier and float system is well constructed and a beautiful addition to the Stone Wharf.
However, the Wave Break is the weak link at this point and may very well never meet the
expectations of our community. There presently exists a canyon like gap between our
expectations and our outcomes.

We have shared a very positive professional relationship with Prock Marine for many
years and wish very much to continue that relationship. I hope we can resolve our present
disappointment with the Wave Break project.

Your immediate attention to this matter is very much appreciated.

Sincerely,

MQA/L—

William R. Shane
Town Manager

cc: Town Council
Adam Ogden, Director of Public Works
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Fire Protection Ordinance
TITLE

This Ordinance shall be known as the “Fire Protection Ordinance of the Town
of Cumberland, Maine” and shall be referred to herein as the “Ordinance.”

LEGAL AUTHORITY

This Ordinance is adopted pursuant to Home Rule Powers as provided in
Article VIII-A of the Maine Constitution and Title 30-A, M.R.S.A. Section
3001.

PURPOSE

The purpose of this Ordinance is to protect the health, safety and general
welfare of the residents of Cumberland by establishing fire protection
measures for residential and commercial occupancies.

103.1 To provide for the protection and enhancement of life safety
against fire and its byproducts to persons occupying new buildings
in the Town of Cumberland by improving the chances of
emergency escape.

103.2 To ensure for the reasonable protection and safety of firefighters
against building collapse and other effects of fires.

103.3 To better facilitate the needs of a volunteer fire department
response.
103.4 To ensure that sound engineering practices are utilized when

installing fire protection systems.

103.5 The requirements of this ordinance shall not apply to minor
subdivisions, which shall not be required to provide fire ponds,
sprinkler systems or other fire protection systems as set forth in
this Ordinance due to the determination by the Town Council that
the existing resources and equipment of the Fire Department are
adequate to provide fire protection services to these smaller
developments without the provision of additional fire protection
measures.

DEFINITIONS

Approved: Acceptable to the authority having jurisdiction (AHI).
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Authority Having Jurisdiction: The organization, office, or individual
responsible for approving equipment, materials, an installation, or a
procedure.

Commercial Property: Any building designed for the following occupancy
use(s): business, educational, industrial, health care, public assembly, day
care, lodging/rooming, mercantile, apartment, hotel, detention, board and care,
storage or any combination thereof as defined by the National Fire Protection
Association Life Safety Code.

Dry Hydrant: A drafting source for fire department apparatus connected to
either an underground storage tank or a body of water. Each hydrant shall be
equipped with a male 4.5 inch National Standard Thread (NST) Fire
Department connection with a reducing male 2.5 inch NST connection with
cap and chain. This connection shall be located within 6 feet from pavement
for support of fire apparatus. The center of the cap shall be 30 inches from
final grade. There must be 6 feet of level ground around the hydrant.
Protective posts shall be approved by the Fire Department. All vertical pipe
components and the hydrant shall not be plastic. The design of the hydrant,
associated components and piping shall be approved by a licensed engineer.
The Public Works Director and the Fire Chief, or their designees, shall
approve access roads, protection from vehicular traffic, signage, gates,
painting of the hydrant, and any other associated items. Access roads must be
maintained year round and will be the responsibility of the developer.

Dwelling Unit: A room or group of rooms designed and equipped
exclusively for use as living quarters for a family, including provisions for
living, sleeping, cooking and eating. The term shall include, but not be
limited to, manufactured housing, modular/mobile homes, apartment unit,
duplexes and multiplexes and condominium units. The term shall not include
trailers or recreational vehicles used for overnight or temporary lodging only.

Fire Pond: A body of water containing at a minimum 120,000 gallons of
useable water for fire protection. A hydrologic study shall be performed by a
licensed engineer to certify the availability of the 120,000 gallons water
during all conditions, including draught and freezing temperatures. Ponds to
be considered shall have been in place prior to October 6, 2003,

Major Subdivision: A Town of Cumberland Planning Board approved
subdivision with 5 or more residential occupancies.

Minor Subdivision: A Town of Cumberland Planning Board approved
subdivision with 4 or less residential occupancies.

Monitored Fire Alarm System: An approved automatic fire alarm system,
with battery backup, shall be capable of detecting the presence of elevated
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heat temperatures, smoke conditions or sprinkler system water flow within a
building and have the capability of calling an approved fire alarm monitoring
company. The system shall meet all of the requirements as outlined in the
National Fire Alarm Code.

Public Water System: Water system maintained by the Portland Water
District, including water mains and fire hydrants.

Sprinkler System: An approved automatic fire protection sprinkler system
shall be capable of immediately supplying water to a fire without human
intervention. The system shall meet all of the requirements as outlined in the
applicable National Fire Protection Association (NFPA) Standard. These
standards shall include NFPA 13, NFPA 13R, or NFPA 13D. The system
design is required by State Law to be permitted by the State Fire Marshal’s
Office prior to installation.

Subdivision: A subdivision shall be defined by 30-A M.R.S.A. § 4401, and
as amended from time to time. For the purposes of this Ordinance,
subdivisions shall mean only those approved by the Planning Board after
March 6, 1959. In addition, any lots shown on a subdivision plan, but not
subject to Planning Board review shall not be considered a lot in a
subdivision. Adopted June 28, 2000 [Amended 3/26/01] [Amended 12/17/01,
effective 1/1/02]

Underground Storage Tanks: A tank or network of tanks located in the
ground serving the sole purpose of supplying at a minimum 30,000 gallons of
water for fire protection purposes. All applications shall contain a fire
protection water supply plan with profiles designed and stamped by a State of
Maine registered professional engineer. A State of Maine registered
professional engineer shall also approve the installation of all components of
the tank(s) and hydrant system. This plan shall show the fire pond or existing
water body, spring, well point, or pumping facility; overflow system; security
fence; access road; dry hydrant(s); associated piping and materials; easements;
and other elements of the proposed water supply system, or other means of
providing fire protection as approved by the Fire Chief. In addition, the
engineer shall provide a written narrative describing the materials and
methods used in the water supply system and supportive documentation for
the proper sizing of the system shall accompany the plan.

APPLICABILITY

This Ordinance shall apply to all new commercial properties in excess of
4000 square feet and all new residential dwelling units in major
subdivisions (including manufactured housing) within the Town of
Cumberland. No new dwelling unit or commercial property that fails to
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meet the requirements of the Ordinance shall be constructed or placed
within the Town of Cumberland. The Planning Board, after review by the
fire department, may impose additional requirements for projects with
multi-family dwelling units or single-family dwellings separated by less
than 100 feet.

EXEMPTIONS
This Ordinance shall not apply to the following:

106.1.1The repair, replacement, reconstruction or alteration of any
existing building or structure provided the number of units is not
increased, regardless of the need for a variance.

106.1.2A1l new residential units that are not located within a major
subdivision (5 or more dwelling units).

ADMINISTRATION

107.1 All new commercial properties in excess of 4000 square feet and all
new residential dwelling units in major subdivisions shall be
provided with at least one of the requirements outlined in the
following sections. This distance shall be measured by the path of
a fire apparatus from the water source to the dwelling unit or
commercial property including the driveway.

107.1a: An extension of the public water system with
hydrants supplied at a distance not greater than
1000 feet from each other and from the added
building(s).

107.1b: Each unit may be equipped with an approved
automatic sprinkler system. An approved fire alarm
system shall be installed and subsequently
monitored by a fire alarm company continuously for
the duration of occupancy.

107.1c: A dry hydrant connected to one of the following
may be allowed. Subdivisions protected by this
section shall be designed with two entrances
(maintained year round) to facilitate fire department
tanker shuttle operations.

107.1.¢l; Fire Pond (Pre-existing as of
October 6, 2003)

107.1.02: Underground storage tank(s)
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CONFLICT WITH OTHER LAWS, CODES OR ORDINANCES

This Ordinance shall not repeal, annul, or otherwise impair or remove the
necessity of compliance with any federal, state or other local laws, codes
or ordinances. Where this Ordinance imposes a greater restriction upon
the use of land, buildings, or structures, the provisions of this Ordinance
shall prevail.

SEPARABILITY

Should any section or provision of this Ordinance be found by the courts
to be invalid, illegal, or unenforceable, such decision shall not affect any
other section or provision of this Ordinance either singly or collectively.

EFFECTIVE DATE
The effective date of this Ordinance shall be Month/Day/Y ear,
REVIEW PROCEDURE

This Ordinance shall be reviewed by the Town Council in Month/Year to
assess the efficacy of the Ordinance and shall be reviewed by the Planning
Board periodically (but not less frequently than once every three years).
Based on its review the Planning Board may recommend amending this
Ordinance as provided in Section 11,

AMENDMENTS

112.1. An amendment to this Ordinance may be initiated by one of the
following;

112.1.1 The Planning Board.
112.1.2 The Town Council.

112.1.3 The residents, pursuant to Article X, Section 2 of the Town
Charter.

VIOLATIONS

113.1. A violation of this Ordinance shall be deemed to exist when any
person, partnership, or corporate entity engages in any construction
activity directly related to the erection or placement of a
commercial property in excess of 4000 square feet or a residential
dwelling unit in a major subdivision, without first having an
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approved fire protection plan obtained from the Fire Chief or
his/her designee.

113.2. If a new commercial property in excess of 4000 square feet or a
new residential dwelling unit in a major subdivision has been
constructed, without an approved fire protection plan, it shall be
deemed a violation for any person, firm, or corporate entity to sell,
lease, rent or occupy such new commercial property in excess of
4000 square feet or new residential dwelling unit in a major
subdivision until such approval has been duly issued.

NOTICES OF VIOLATIONS; LEGAL ACTION

When a violation of any provision of this Ordinance shall be found, the
CEO shall send a written notice of the violation to the responsible party or
parties and shall notify the Town Council of the violation. If the notice
does not result in the correction of the violation, the Town Council may
institute any and all actions and proceedings, either legal or equitable,
including seeking injunctive relief, the imposition of fines, removal of the
structure, or other action that may be appropriate or necessary to enforce
the provisions of this Ordinance. The remedies set forth herein are
intended to be cumulative and not exclusive of each other. The Town
Council is authorized to enter into administrative consent orders to
eliminate violations with or without court action. Such agreement shall
not allow an illegal structure or use to continue.

PENALTIES

115.1. Any person owning or controlling the use of any new commercial
property in excess of 4000 square feet or any new residential
dwelling unit in a major subdivision being constructed or occupied
in violation of this chapter shall be liable to be fined not less than
$100 or more than $2,500 for each day such a violation (i.e.
construction activity, unlawful occupancy) continues after
notification by the CEO.

115.2. If a new commercial property in excess of 4000 square feet or a
new residential dwelling unit in a major subdivision has been built
in violation of this chapter and is then occupied the owner may be
fined as provided in Section 14 A. of this Ordinance.

APPEALS

116.1. The Board of Adjustment and Appeals in accordance with Section
603 of the Cumberland Zoning Ordinance, may, upon written
application of an aggrieved party and after public notice, hear
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appeals from determinations of the Code Enforcement Officer in

- the administration of this Ordinance. Following such hearing, the
Board of Adjustment and Appeals may reverse the decision of the
Code Enforcement Officer only upon a finding that the decision is
clearly contrary to the specific provisions of this Ordinance.
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Department of Marine Resources f nn@

. . O “op

Southern Maine Regional Office L~ k ’D
72 Indian Carry Road, West Bath, ME 04530

Tel./Fax: (207) 443-6559 E-mail; don.card@maine.gov

April 14, 2004

Nadeen Daniels

Town of Cumberland

290 Tuttle Road
Cumberland, ME 04021-9321

Re: 2003 Annual Shellfish Management Review

Dear Nadeen,

This is to acknowledge the receipt of the 2003 Annual Shellfish Management Review for
Cumberland and to confirm the municipality’s compliance with the reporting requirements of
DMR Chapter 7 Regulations. The Review has been evaluated and its information entered into the
Maine Municipal Shellfish Management Database.

Enclosed are the following documents:

= A corrected copy 0of 2003 Annual Shellfish Management Review for Cumberland.
= A Clam Management Performance Report for Cumberland.

»  The Clam Management Performance Scores for the Southern Maine Region.

Please feel free to copy these documents for distribution to interested parties, or for your records,
and forward the originals to the Chairman of the Shellfish Committee.

Sincerely,

il

Donald J. Card
Regional Biologist

Visit our web site at http://home.gwi.net/renegade/smo/homepage.htm



2003 ANNUAL REVIEW

Clam Management Performance Scores

Southern Maine Region

Muniéipality Reporting Management Overall
Biddeford 37 18 55
Brunswick 38 48 86
Cumberland 34 39 73
Eliot 30 25 55
Falmouth 31 18 49
Freeport 34 39 73
Harpswell 36 58 94
Kennebunk 35 34 69
Kennebunkport 38 4 42
Kittery 35 22 57
Ogunquit 38 36 74
Phippsburg 38 43 81
Scarborough 38 51 89
Wells 38 23 62
West Bath 38 33 71
Yarmouths 38 46 84
York 37 24 61

Overall Performance Ranking

Commercial Recreational
1. Harpswell 1. Ogunquit
2. Scarborough 2. Kennebunk
3. Brunswick 3. Wells
4. Yarmouths 4. York
5. Phippsburg 5. Kittery
6. Cumberland, Freeport 6. Biddeford, Eliot
7. West Bath 7. Falmouth

8. Kennebunkport




2003 ANNUAL REVIEW
Clam Management Program Performance Report

Municipality: Cumberland Date: 04/01/04

The Annual Shellfish Management Review, properly completed, serves to fulfill the requirements

of municipalities having shellfish management programs as specified in M.R.S.A. §6671.4-B. and DMR
Regulations 7.20 and 7.30.E.

The Annual Review has been examined by DMR staff for compliance and content. The following
section rates the reporting performance of the municipality for each section of the review.

Reporting Performance

Item Score Comment

1. A. Date S
B. Goals and Actions

2. A. Shellfish Committee and Staff

See instructions.

B. Meeting Information

C. Conservation Credit

3. A. Warden Activity

B. Production Data

C. Certification Missing date.

4. A. License Allocation and Sales

B. Budget

See instructions

5. Management Activities

6. A. Proposed Controls

B. Proposed Licenses

C. License Determination

7. Proposed Activities

8. Proposed Activities by Flat

9. Survey Summary

10. Reseeding Summary

hlta|l~|laltaltaltaftlalta|~|ta|l~|ta|ltla|ta|la |~ |

11. Conservation Closure Summary

Each item above was scored as: S (satisfactory) indicating that the item was properly filled in, U
(unsatisfactory) indicating the item was not filled in, or I (incomplete) indicating the item was lacking some
information or was incorrectly filled in. Please contact your Regional Biologist for more information.



The following section rates the management performance based upon the level of activity for each
of the program elements listed below.

Management Performance

Item Score Comment
1. Committee Meetings 4
2. Conservation Requirement 10
3. Enforcement 3
4. Municipal Allocation 3
5. Conservation Closures 10

6. Clam Flat Surveys

7. Reseeding Events

8. Brushing Events

9. Predator Protection

10. Other

IS S| O

Scoring: 1.) one point for each meeting, 2.) one point for each hour, 3.) zero thru ten based upon
the averaged percentile ranking of warden activities, 4.) one point for each tenth of the budget, 5.) zero thru
ten based upon a conservation factor ranking, 6.) one point for each 10% of total flats surveyed and one
point for each 30% of total flats reconned, 7-10.) one point for each event.

The final section rates the program performance by combining the sum of the management scores
with the sum of the reporting scores expressed as a numerical value (§=2, I=1, U=0).

Program Performance

Item Score
Reporting Performance 34
Management Performance oL
TOTAL 73




ANNUAL SHELLFISH MANAGEMENT REVIEW
for the period
January 1st to December 31st, 2003

Municipality: CIUMBERLAN A Date: 2-R3-OH

The Shelifish Conservation Committee submits the following information in partial fulfiliment of
its responsibilities under Chapter 7 of the Department of Marine Resources Reguiations and
the Shellfish Conservation Ordinance of this municipality.

Statement of Management Goals and Implementation Actions

The goals of shellfish management for this municipality have been: (check only one of each
pair)

1) & provide a harvesting opportunity for the maximum number of participants
[0 maximize individual harvest by minimizing the number of participants
2) O increase the clam resource through various enhancement activities
maintain a sustainable yield through the vigorous use of production controls
3) & provide for recreational harvesting in preference to commercial harvesting
3 provide for commercial harvesting in preference to recreational harvesting
4) & maximize the economic value of the resource by adjusting production
[0 maintain a constant production to provide a steady but variable income

The following management controls were utilized: (check all that apply)

limit the number of commercial harvesters
X limit the number of recreational harvesters
&2 restrict times of harvest

R restrict the areas of harvest

& limit the amount of commercial harvest
limit the amount of recreational harvest

[ other

The following management activities were undertaken: (check all that apply)

O predator protection through fencing, netting, trapping and etc.
[ reseeding from high density areas or seeding with hatchery stock
flat surveys to determine size distribution and density
¥ harvester surveys to obtain catch and effort data

[0 enhance natural seeding through brushing, roughing and etc. [F@ r, -‘H[E
[0 establishing conservation areas for flat rotation \
B other_ ENTORCEMENT

FEB 2 8 2004




Shellfish Committee/Staff Municipality: C OMRERLAND

Title Name Mailing Address ME 0oL Telephone
chair  [oM PeTeRSoN (IS TUTTLE RO, CvmBERLAND \ 8295106
Vice Chair HHANK_ ADAMS |7 DEANS LAY, CuMBERLAND. 7B-21 6T
Secretary
Member(s) (OICk PerepSoN b MIODLE L0, ComBERLAND « BI-5H48
AMOS QoUGKTY CHEREAGUE [SLAND, CuMBERAND" BHEL- 3RS
MILT CALOER. |0 WILow (ANE, CLmBELLAND BI-L(BS

Selectmen/
Council Rep.

Wardens YoE CdAReoN) eee Sofer | [om IQUBGESS #29-6391
& _Cuerns MiLT CALOEL 270 Tutle Rl Cuvabesland ME 0401
waspec(s) Dick. Pereesonv |Hb M0LE 04D, ConBeRann" BRF-5448

Ten Cwens U Pences fonr B0, Uhpmivid, 8164613
" MEovogL

Committee Meetings

The Shellfish Committee holds regularly scheduled meetings: X yes [ no

The following number of meetings was held during the past year: 4

Minutes of meetings are recorded, filed and are available upon request: X yes [1no

Conservation Credit
The opportunity to obtain conservation credit is provided: Myes [Ino
The total number of conservation hours need to obtain credit is (&)

Conservation credit is required to obtaina: & renewal license

™ new license
Conservation hours are given for:

0 meeting attendance coastal cleanup 1 brushing
(0 committee service surveys [ predator control
™ educational activities [J reseeding O

- If conservation credit is not provided, the total number of volunteer man-hours documented for
management activities during the past year is _\) :

LoanieTon 1



Summary of Warden Activities

Enforcement of the shellfish management ordinance has been:

Hours Patrolled:
Diggers Checked:
Warnings Given:
Summon Issued:
Court Appearances:
Convictions:

Municipality: COM.BERLAND

oporhi3

(A satisfactory
O unsatisfactory

Enforcement could be more hours patrollied [J better training
improved by: [0 more wardens [ greater state support
[ better equipment 0 other
The warden is provided with a written job description: Xyes [Ino
Production Data Collected by the Warden
Avg. Daily Avg. # of Total # of Total Lbs [

Month Catch/Digger Diggers/Day Days Dug or Bushels &

January | N X e = ),

February = A |<2 A4

March A5 £ 14 i

April - .30 o) 20 L&

May 5 K] 22

June L0 5 e,

July .O = 3} /

August 1.O b ¢ | Q1.0

September -5 - 25 S0

October 25 g 20 1.0

November =) g 1S 2

December ad. ! ge] %H
TOTAL . e

Ward% ’—l/o3Tfaining Date Nomination Date .

Jo3 - Y /7/03
10 CUP—TIS Lt 2 "
MilTon (ACOER L{ 1O. ? AT
Coneclef Y3



Shellfish Conservation Budget

Municipality: COMBELLAND

Junior/Studen\Nonresident)

Other

License Receipts Allocation Sold Received
Commercial
Resident 10 [0 $ S00.
Nonresident / / $ /DO
Senior Resident $ —
Senior Nonresident 3 —
Junior/Student Resident 3 .
Junior/Student Nonresident $ -
Other § ==
Recreational

Resident X0 A $ 0HD
Nonresident 28 96 $ 28&0.
Daily/Weekly/Monthiy Res. A0 SO $ 200,
Daily/Weekly/Monthly Nonres. 1 D0 &0 $  13c0.
Senior Resident 2(2 ,NO A4 L8 $ —
Senior Nonresident Z£,2,, NO #4411 & $ —
Junior/Studenf Resident W& 1LY AH 0 20 $ oo

$

$

$

SUBTOTAL (1)

Receipts Independent of License Fees

Shelifish Conservation Account Carried Forward $ O
" Funds Raised for Warden $ /,500
Funds Raised for Management Activities $ 2,000 |
Fines ' $ O
Other $ O
SUBTOTAL (2) $ 9500
TOTAL Receipts (1+2) $ 16, 620 |
Disbursements
Warden Salary $ /500
Mileage $ (Boo
Clothing $ 200
Equipment $-I 260
Training $ 200
SUBTOTAL (3) $ 9,400
Advertising $ 1S5S0
Supplies $ 2o
Surveys $ O
Seeding $ D
Miscellaneous $ oo
SUBTOTAL (4) $ S0
TOTAL Disbursements (3+4) $ |10, 350




during the past year and the

Management Activities by Flat

Municipality: ComMBERCAND

The following is a list of clam harvest areas in which management activities were conducted
dates when the

y occurred. [d No activities were conducted.

Harvest Area

Clam
Survey

Seed/
Reseed

Predator
Control

Brushing/
Roughing

Conservation
Closure

CHEBEACYE. ISLANIO

S2303

SnSer Coue. STEwALTS

524-0%

WILSon)s —SrELvseTS

5-24-0)3

WRTE'S Pr-easTiW

&603

FARAGON OS

6--03

Jounlons CoVveE

L1-03

CReegs

é“7 "OS!

Pusons Nerie.

9-19-03

LN Ol 000 ~N0RTH

q-20-0:

Lt nwoon - ooty

Q-20-03

RRor0O Cove—2outia

q-27-0%

B2at0 (e - EAST

[0-3-C3

SeA Coue~ (JEST

\O-H-O3

e MugkeeT— S

|O~4-OY




Proposed Management Controls Municipality: Comr RelP CLAND

The following management controls will be utilized for the coming year: (check all that apply)

A limit the number of commercial harvesters
limit the number of recreational harvesters
B restrict times of harvest

i restrict the areas of harvest

pd limit the amount of commercial harvest

M limit the amount of recreational harvest
other_EN FORCE MeEnT

Proposed Shelifish Licenses

License Number Cost @
Commercial :
Resident 10 50.00
Nonresident | [100.00

Senior Resident —
Senior Nonresident oo
Junior/Student Resident —
Junior/Student Nonresident —

Vi ]

$

$

$

$

$

$
Other — $

Recreational
% Resident 230 $ 25,00
Nonresident 25 $ 50.00
Daily/#feskly Res. (o) $ S0
-Baily/\Weekly Monthly Nenres. S (&0 $ 10.00

Senior Resident — $ i
Senior Nonresident — $ —
Junior/Student Resident g $ -
Junior/Student Nonresidegtes ol $ e
other MONVTR(11 NON 180 $  AL0O

& TNCgens3gs— ool

License number determination is based upon: & calculation using survey data
survey data as a guide
A harvester input

O need/demand
The above numbers are:

[ tentative, the actual numbers to be determined later
& firm, have been or will be submitted to DMR



Proposed Management Activities Municipality: Com BERLANO

The following management activities will be undertaken during the coming year: (check all that
apply)

(B predator protection through fencing, netting, trapping and etc.
[ reseeding from high density areas or with hatchery stock

R flat surveys to determine size distribution and density

[ harvester surveys to obtain catch and effort data

0 enhance natural seeding through brushing, roughing and etc.
O establishing conservation areas for flat rotation

L1 other

In order to implement these management activities the committee will utilize: (check all that
apply)

B harvesters vested with conservation credit
harvester volunteers

[ paid harvesters

municipal employees

] paid consultants

] other

To provide a forum for harvester input in management planning, the shellfish committee plans
to meet: : _

[0 annually

(1 biannually

R quarterly

[J bimonthly

0 monthly

Meeting notification for other than regularly scheduled meetings is by:
K mailing phone call O posting [ newspaper [0 word of mouth

In order to keep the DMR informed and to solicit advice on management activities, the shellfish
committee will:

™ request the area biologist to participate in all meetings

[J request the area biologist to participate in only specific meetings
[ invite the area biologist to attend all meetings

O invite the area biologist to attend only specific meetings



Proposed Activities by Flat | Municipality: CUM@?L&MD

The following is a list of clam harvest areas in which management activities are planned for the
coming year and the probable dates the activities would occur.
O No activities are planned. [J No specific activities are planned as yet.

Clam Seed/ Predator Brushing/ Conservation
Harvest Area Survey Reseed Control Roughing Closure
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Summary of Clam Flat Survey Data

Municipality:

Cumbes lan d

The following is a list of surveys conducted during the past year. Survey data should be

attached if not previously provided to DMR.

[ No surveys were conducted.

T e - B b=
Creeks 6/7 1.3 75.9 - 96 73
Johnson’s Cove 6/7 0.8 2376 22 17

Division/Whites 6/6 0.9 12.4 11 84

White’s Cove 6/6 0.6 0.4 0 0

Division 6/6 1.4 13.0 19 96
Stewart’s Cove 5/24 1.6 36.5 57 84

Chebeague Bar 5/23 T2 31.2 224 42

Ole Musket 10/4 0.6 13.3 8 95
Sea Cove 10/4 1.8 115.8 206 96
Broad Cove South 10/3 2.0 67.3 135 92

Broad Cove 9/27 2.3 230.1 529 96
Payson’s Hook 9/19 255 84.6 210 86
Wildwood South 9/20 5:1 37.8 191 75

The flats surveyed represent approximately 90 % of the total productive flats.

cosueted I/




Summary of Transplant Activities

The following seeding / reseeding activities were conducted during the past year.

Municipality: QU MBERLAND

Xl No seeding / reseeding activities were conducted.

Event 1

Event 2

Event 3

Event 4

Date

Supervisor

Crew #

Amount

Mean Size

Size Range

Source

Source Flat

Receiv. Flat

Netted (y/n)

Closed until

Event 5

Event 6

Event 7

Event 8

Date

Supervisor

Crew #

Amount

Mean Size

Size Range

Source

Source Flat

Receiv. Flat

Netted (y/n)

Closed until
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Summary of Conservation Closures Municipality: C MBERLAND

The following is a list of conservation closures implemented or in effect during the past year.
B No conservation areas were closed. (This table is for areas normally open.)

Conservation Area Acreage Closing Date Opening Date | Total Days Reason

Summary of Conservation Openings

The following is a list of conservation openings implemented or in effect during the past year.
¢ No conservation areas were opened. (This table is for areas normally closed.) :

Conservation Area Acreage | Opening Date | Closing Date | Total Days Reason

All Flats 60 171 12/31 90 Cropping

Rev.08/15/03
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March 10, 2004

William R. Shane, Town Manager
Town of Cumberland

290 Tuttle Road

Cumberland, ME 04021

Dear Bill:

Enclosed herewith please find a copy of the recently filed brief on behalf of Chase and
Verrill in regard to Bruce Hill Road Extension. I have not sent you copies of all of the exhibits
that were attached. However, I have reviewed them and note that they have transcribed tapes of
Council minutes to clearly show that the Town only accepted the paved portion.

Please also find a Motion for Leave to Join an Additional Party Plaintiff filed on behalf of
Sidney Stratton, the other abutter to the road. Depending on the court’s actions on the motion to
dismiss and Mr. Stratton’s motion to join the action, this matter may become much more active.

If you have any questions, please let me know.

Very truly yours,

enneth M. Cole III

KMC/ab
Enclosures

~ Quer 50 Years of Service ~



STATE OF MAINE SUPERIOR COURT
CUMBERLAND, SS. CIVIL ACTION

DOCKET NO. CV-03-533
ELIZABETH AND JAMES ORSER,
Plaintiffs,
Y.
SUSAN CHASE and SCOTT VERRILL,

Defendants.

MOTION FOR LEAVE TO JOIN PARTY PLAINTIFF
AND TO AMEND COMPLAINT, WITH INCORPORATED
MEMORANDUM OF LAW

Pursuant to Rules 15(a), 19(a)(2), 20(a) and 24 of the Maine Rules of Civil
Procedure, Plaintiffs Elizabeth and James Orser (the “Orsers”) and third-party
Sidney L. Stratton,' move the Court for leave to join Mr. Stratton as a party
plaintiff in this action and to amend the pending complaint in accordance with the
form of First Amended Complaint attached as Exhibit A to this Motion. The
grounds for this Motion are as follows:

1. Plaintiffs’ Verified Complaint was filed with the Court on or about
October 1, 2003.

2. The Verified Complaint sets forth three claims by the Orsers against

the Defendants Susan Chase and Scott Verrill. Count I sets forth a claim for

! Undersigned counsel represents Mr. Stratton, in addition to the original Plaintiffs James
and Elizabeth Orser.



injunctive relief; Count II sets forth a claim for trespass; and Count III sets forth a
claim for statutory injuries to lands, including treble damages. These claims all
arise from actions taken by the Defendants to construct a second access driveway
and/or roadway over properties owed in fee by the Orsers and Mr. Stratton, which
respective properties, in pertinent part, extend to the centerline of the roadbed of
the former so-called Abbott Road.

3. The Defendants own the land on the westerly side of the roadbed to
the south, and the Orsers own the land on the westerly side of the roadbed to the
north immediately adjacent to the Defendants land. The Verified Complaint
names only the Orsers as plaintiffs.

4, In addition to the Orsers, Sidney L. Stratton may be directly affected
by resolution of the pending dispute. Mr. Stratton is the owner of land on the
easterly side of the roadbed in controversy. In sum, Mr. Stratton’s property lies
opposite both the Defendants’ southerly parcel and the Orsers’ northerly parcel.
As stated, Mr. Stratton’s property extends to the centerline of the road and
Defendants’ construction of their second driveway and/or road extends over Mr.
Stratton’s land on the easterly side of the former Abbot Road roadbed, in addition
to the Orsers’ land. As a result, Mr. Stratton possesses claims against Defendants
directly arising out of the same series of events as the Orsers’ claims.

5 More specifically, like the Orsers, Mr. Stratton possesses his own
independent claims against the Defendants for injunctive relief, trespass, and

statutory injuries to lands, including treble damages.



6. Disposition of the action in Mr. Stratton’s absence may (a) impair or
impede his ability to protect his property interests or (b) leave the Defendants
subject to a substantial risk of incurring inconsistent obligations by reason of Mr.
Stratton’s interests.

7 For all of the foregoing reasons, including reasons of judicial
economy, the Orsers and Mr. Stratton respectfully submit that it would be just and
proper for the Court, pursuant to M.R.Civ. P. 15(a), 19(a)(2), (20) and 24, to grant
leave for Mr. Stratton to join this action as an individual Plaintiff in accordance
with the form of First Amended Complaint submitted herewith.

8. In addition, the Orsers request leave of Court to amend Count III of
their complaint to clarify, to the extent necessary, their claim for statutory injuries
to lands pursuant to 14 M.R.S.A. § 7552. In sum, although the Orsers’ complaint
clearly asserts a claim for treble damages under the applicable statute, the
complaint, due to the crush of time caused by the necessity of obtaining a
temporary restraining order against Defendants, alleges that Defendants engaged
in their conduct “willfully” or “knowingly.” Because the current version of 14
M.R.S.A. § 7552 employs an “intentioﬁal” or “knowing” standard, rather than a
“willful” standard, the Orsers seek leave to amend their claim to allege that the
Defendants intentionally and knowingly cut down and caused to be removed trees,
shrubs and walls without the permission of the Orsers.

10.  The Orsers also request leave to amend their complaint throughout

to correctly identify the relevant portions of the land in question. As discussed in



Plaintiffs’ Objection to Defendants’ Motion to Dismiss, filed herewith, the results
of extensive investigation since the filing of the Verified Complaint have clarified
the confusing history of the nomenclature concerning the historic Abbott Road and
have evidenced that the roadway may be viewed in three distinct segments, only
one of which (the never improved middle section) is the subject of the current
controversy. This is not a substantive change in the allegations, but will improve
the clarity of the issues by ensuring consistency in terminology.

11.  Rule 15(a) of the Maine Rules of Civil Procedure provides that leave
to amend a pleading "shall be freely given when justice so requires." See Kelly v.
Michaud’s Agency, Inc., 651 A.2d 345, 347 (Me. 1994) (holding that denial of
leave to amend when discovery had barely begun was an abuse of discretion).
“This mandate means that if the moving party is not acting in bad faith or for
delay, the motion will be granted in the absence of undue prejudice.” Id. (citing
John W. Goodwin, Inc. v. Fox, 642 A.2d 1339, 1340 (Me. 1994)).

12. In making this Motion, Plaintiffs are not acting in bad faith or for the
purpose of delay. Defendants will also not be unduly prejudiced by the requested
amendments to the complaint. This case is still in the early stages of litigation.
Defendants have not even yet answered the initial complaint, no Scheduling Order
has been issued by the Court, and no discovery has yet occurred. Moreover, all of
the facts that form the basis of Mr. Stratton’s claims are the same as those

identified in the Orsers’ original complaint.



WHEREFORE, Plaintiffs Elizabeth and James Orser and Sidney L.
Stratton respectfully request that the Court grant leave for Mr. Stratton to join this
action as a plaintiff and to amend the pending complaint in accordance with the

form of First Amended Complaint provided herewith.

Dated: March9 , 2004
_—

-

Michael D. Traister, Esq.
Maine Bar Number 8138

L N D)

Sarah A. McDaniel, Esq.

Maine Bar Number 9506

Attorneys for Elizabeth and James Orser,
and Sidney L. Stratton

MURRAY, PLUMB & MURRAY
75 Pearl Street, P.O. Box 9785
Portland, ME 04104-5085

(207) 773-5651

NOTICE

ANY MATTERS TO BE SUBMITTED IN OPPOSITION TO THIS
MOTION PURSUANT TO RULE 7(c) OF THE MAINE RULES OF CIVIL
PROCEDURE MUST BE FILED NOT LATER THAN TWENTY-ONE (21)
DAYS AFTER THE FILING OF THIS MOTION UNLESS ANOTHER
TIME IS PROVIDED BY SUCH RULES OR SET BY THE COURT.
FAILURE TO FILE TIMELY OPPOSITION WILL BE DEEMED A
WAIVER OF ALL OBJECTIONS TO THIS MOTION, WHICH MAY BE
GRANTED WITHOUT FURTHER NOTICE OR HEARING.

S:\O\Orse01\M-Amend.doc



STATE OF MAINE SUPERIOR COURT
CUMBERLAND, SS. CIVIL ACTION

DOCKET NO. CV-03-533
ELIZABETH AND JAMES ORSER,
Plaintiffs,
V.
SUSAN CHASE and SCOTT VERRILL,

Defendants.

PLAINTIFFS’ OBJECTION TO DEFENDANTS’ MOTION TO DISMISS,
WITH INCORPORATED MEMORANDUM OF LAW

Pursuant to M.R.Civ. P. 7 and 12, Plaintiffs Elizabeth and James Orser (the
“Orsers”) hereby object to Defendants’ Motion to Dismiss (the “Motion”) for the
reason that the land in controversy in this case is not a public way owned in fee by
the Town of Cumberland, as alleged by Defendants, and Plaintiffs have been
diligent in prosecuting this action. For these reasons and those that follow,

Defendants’ Motion must be denied.

OVERVIEW

This case concerns Defendants’ wrongful actions in constructing a

driveway and/or roadway over property owned in fee by Plaintiffs,’ which

' Defendants’ construction activities also occurred on property owned in fee by Sidney L.
Stratton. Mr. Stratton owns the land on the opposite side of the old Abbott Road from the
Orsers and by operation of law, owns the remaining half of the old Abbott Road in fee.

In a separate filing contemporaneous with the filing of this Objection, Mr. Stratton seeks



property formerly comprised, in part, the old, so-called “Abbott Road.”? The
purpose of Defendants’ driveway construction was to provide a second access to
Defendants” home, which has had direct access to Schuster Road in Falmouth
since it was first built in 1998,

In the early morning hours of October 1, 2003, Defendants commenced
construction despite having received written notice from the Orsers that the Orsers
owned to the centerline of the relevant section of the old Abbott Road and did not
grant the Defendants permission to construct a driveway on their land. The
Defendants commenced their construction without tendering any response to the
Orsers’ letter, which Defendants received nearly one month prior to their
commencement of construction. As a consequence of Defendants’ wrongful
actions in tearing the Orsers’ and Sidney Stratton’s land asunder without any legal
right to do so, the Orsers were forced to initiate this lawsuit on October 1, 2003
and seek a temporary restraining order enjoining Defendants from constructing a
driveway and/or road across theijr property.

ARGUMENT

I BURDEN OF PROOF AND STANDARD OF REVIEW.

Defendants bear the burden of proving that the land in controversy is a

public way owned in fee by the Town of Cumberland and that the Orsers therefore

to join this action as an additional Plaintiff and joins in the Orsers’ position that the land
in controversy in this case is not a public way owned by the Town of Cumberland.

? The historic Abbott Road ran from the Range Road in Cumberland, south across the
Falmouth/Cumberland town line, ultimately terminating at the Gray Road in Falmouth.

2



do not own to the center line of the old Abbott Road. See Lamb v. Euclid Ambler
Associates, 563 A.2d 365, 368 (Me. 1989).

In determining whether Defendants have met their burden, the Court must
examine the Complaint in the light most favorable to the Orsers and resolve all
factual disputes in favor of the Orsers. Hall v. Board of Envil. Prot., 498 A 2d
260, 266-67 (Me. 1985) (motion to dismiss); In re Wage Payment Litig., 2000 ME
162,93, 759 A.2d 217, 220 (motion to dismiss). See also, Mahar v, Stonewood
Transp., 2003 ME 63, 8, 823 A.2d 540, 542 (on review of motion for summary
Judgment the facts should be viewed in a light most favorable to the non-moving
party).’

For the reasons that follow, Defendants have failed to meet their burden, as
it is plainly clear that the land in dispute in this case is not a town way.
Accordingly, Defendants’ Motion must be denjed.

Il.  DEFENDANTS APPEARED IN THIS ACTION SINCE ITS

COMMENCEMENT AND OTHERWISE WERE TIMELY
SERVED BY PLAINTIFFS.

This action was commenced by the Orsers on October 1,2003. On October
2, the very next day, the Court held a conference on the Motion for Temporary
Restraining Order (“TRO”) at which Defendants appeared through their counsel,
Jeff Peters. Attorney Peters was thereafter immediately provided with copies of

the complaint and other pleadings filed by Plaintiffs and, on October 6, 2003,

? To the extent that Defendants rely upon information that is beyond the complaint and
pleadings, their motion to dismiss is tantamount to a motion for summary Judgment,
M.R.Civ.P. 12(b) and 56.



Defendants filed written opposition to the Motion for TRO with the Court. The
Motion for TRO was ultimately resolved by means of a Stipulation and Consent
Order filed jointly by Plaintiffs and Defendants and entered by the Court on
October 22, 2003.

Following Defendants’ appearance in this action on October 2, the parties,
as requested by the Court, engaged in active settlement discussions in an effort to
settle this dispute. These efforts included (1) a settlement conference at
Cumberland Town Hall attended by Plaintiffs, Defendants, Town officials, and
other interested persons, (2) a meeting between Plaintiffs’ and Defendants’
counsel, and (3) other settlement discussions and communications directly
between the parties. .

In light of the on-going settlement discussions, Defendants’ formal
appearance and filings in the case in connection with the TRO proceedings, and
the parties’ on-going efforts to further research the ownership status of the old
Abbott Road, Plaintiffs did not demand that Defendants formally answer their
complaint.

On January 22, undersigned counsel received a telephone call from the
Court’s clerk, Dianne Cavanaugh, by which Ms. Cavanaugh inquired into the
status the case and requested that a return of service be promptly filed with the
Court. In response, on January 22, undersi gned counsel filed a letter with the
Court explaining the reasons why Plaintiffs had not demanded that Defendants

formally accept service and answer the complaint. On January 22, undersigned



counsel also forwarded an Acceptance of Service form to Attorney Peters and
requested that he immediately accept service and file a response to the complaint
on behalf of Defendants. Defendants’ executed Acceptance of Service form was
then filed with the Court on January 30.

Plaintiffs have been diligent in prosecuting this action. At no time prior the
filing of their Motion to Dismiss did Defendants ever indicate to Plaintiffs that the
timing of formal service was an issue. Defendants have not been prejudiced by
the manner in which Plaintiffs made formal service of process upon Defendants.
Defendants appeared in the case at its inception and were immediately provided
with the complaint and all other pleadings. Accordingly, Defendants have only
been benefited by the additional time they were provided with by Plaintiffs to
formally accept service and respond to the complaint. Defendants attempt to gain
strategic advantage from the courtesy extended to them by Plaintiffs should not be
rewarded. Plaintiffs’ service of process upon Defendants was timely under the
circumstances of this case and the purposes of Rule 3 have been fully served.

III.  PLAINTIFFS POSSESS STANDING TO ASSERT THEIR CLAIMS.

A. THE ORSERS OWN THE OLD ABBOTT ROAD TO ITS CENTERLINE
AND IT IS NOT A TOWN ROAD.

(i) “BRUCE HILL ROAD EXTENSION” IS NOT COMPRISED OF THE
ENTIRE LENGTH OF THE HISTORIC ABBOTT ROAD.

Since the commencement of this case, Plaintiffs have conducted an
extensive inquiry into the status of the roadway in controversy, including a

thorough title search and review of documentation at the offices of the Town of



Cumberland and the Cumberland County Road Commissioners. As a result of this
investigation, the confusing nomenclature relating to the roadway in controversy
has been clarified.

In 1807, the “Abbott Road” was laid out from the Range Road in
Cumberland to the Falmouth/Cumberland town line upon the condition that
Falmouth open a road from the Gray Road to the Falmouth/Cumberland town line
to meet the road in Cumberland. The entire length of the roadway from Ran ge
Road to Gray Road is therefore hereafter referenced as “the historic Abbott Road.”
The portion of the historic Abbott Road that lies in Cumberland was abandoned by
the Town prior to 1995. See infra at Section IIL.A(iv).

The historic Abbott Road may today be practically considered in 3 distinct
segments. See Compilation of Cumberland and Falmouth T, ax Maps, attached as
Exhibit A.

The first segment is the southerly most portion of the historic Abbott Road
that lies in Falmouth, running from the Falmouth/Cumberland town line to the
Gray Road. That segment today generally tracks the paved town way in Falmouth
known as “Schuster Road.”

The second segment is the northerly most portion of the historic Abbott
Road in Cumberland, running from the Range Road to the boundary line between
the Andersens’ and the Orsers’ property. In 1995, this portion of the historic
Abbott Road was paved and otherwise brought up to town standard, and the Town

of Cumberland then desi gnated this section as “the Bruce Hill Road Extension.”



The third and final segment of the historic Abbott Road is the middle
section running from the terminus of the Bruce Hill Road Extension in
Cumberland south to the Falmouth/Cumberland town line where it then meets the
Schuster Road in Falmouth. This portion of the historic Abbott Road has never
been paved or improved to town standards and will hereafter be referred to as “the
old Abbott Road.” It is the old Abbott Road which the Orsers own to the center
line and which is the land in controversy in this case.*

(i)  THE TOWN OF CUMBERLAND DID NOT ACCEPT THE OLD ABBOTT
ROAD IN 1995,

Defendants’ principal argument in opposition to Plaintiff’s Motion for a
TRO was that they own a private right of way which entitles them to construct a
driveway over the Orsers’ property, which property extends to the centerline of the .
old Abbott Road. Since the TRO proceedings, Plaintiffs have voluntarily shared
with Defendants their title search which indisputably establishes that Defendants
own no private rights over the old Abbott Road.® As a result, Defendants have
changed their position to assert that the old Abbott Road was accepted by the

Town of Cumberland as a town road in 1995, even though it has never been paved

4 Previous filings by Plaintiffs referred to this middle segment as “the former Bruce Hill
Road Extension™ or “the former Bruce Hill Road” or “the discontinued Bruce Hill Road.”
This reflects the historical confusion, initiated in 1962 when the County Commissioners
attempted to lay out the road as “Bruce Hill Road formerly known as Abbott Road.”
Subsequent references to the road in town documentation, deeds and surveys have been
inconsistent in using “Bruce Hill Road” or “Abbott Road” in their identification of the
old Abbott Road.

> Even if Defendants did own aright of way over the old Abbott Road, such right of way
would in no manner burden the portion of the old Abbott Road owned by Sidney Stratton.
Accordingly, Defendants are liable to Mr. Stratton for trespass and damage to his land
caused by Defendants’ driveway construction.



or otherwise brought up to Town standards. Defendants’ assertion is contrary to
the Town of Cumberland’s position on the ownership of the old Abbott Road for
decades, contrary to common sense, and otherwise plainly incorrect.

As set forth above, Defendants bear the burden of proving that the Orsers
do not own to the center line of the old Abbott Road. See Lamb v. Euclid Ambler
Associates, 563 A.2d 365, 368 (Me. 1989). Defendants cannot meet their burden.

On October 23, 1995, the Cumberland Town Council accepted only that
portion of the historic Abbott Road as had recently been brought up to town
standards, i.e. Bruce Hill Road Extension. It is undisputed that old Abbott Road
that is the subject of the present dispute was never brought up to town standards.
Both the area neighbors who had ori ginally sought improvement of the road and
the Town itself insisted upon only improving the farthest north portion of the road
and upon the Town accepting only that portion that was so-improved. See
Affidavit of Peter McKenney with exhibits, attached hereto as Exhibit B.

The minutes of the Town Council meetin g, attached as Exhibit C to
Defendants” Motion, state only that the “Bruce Hill Road Extension” was accepted
as a town way. However, the transcript of that meeting clarifies that the “Bruce
Hill Road Extension” referenced in the minutes was limited to only those portions
of the road that met town standards and were paved. See Partial Transcript of
Cumberland Town Councilors Meeting of 1 0/23/95, attached hereto as Exhibit C.
In accordance with standard municipal procedure, the Town Councilors’

discussion clearly identifies that “the Council agreed that once the road was built



and paved, that we would accept it as a town way.” The Councilors continued to
discuss the road and clarified that it is the road that runs past the Range Road
towards the Gray Road but “/i/t doesn’t go all the way to the Gray Road.”

The Town Councilors’ understanding in October 1995 that “Bruce Hill
Road Extension” was limited to only the improved section of the road was
demonstrated at their meeting earlier in the summer to approve the construction
work. See Minutes of Cumberland Town Council meeting, June 12, 1995, attached
hereto as Exhibit D. The Minutes of the June meeting clarify the Town
Councilors’ understanding that the Bruce Hill Road Extension ended at the start of
the Orsers’ property:

“The Manager explained a staff recommendation that the Town do

the work to bring the Bruce Hill Road Extension up to Town

standards — with residents of that road paying the Town for the cost

of the work. The cost has been determined to be $12,814 to the

existing home owners, as well as an additional $7,450 from the

owner of the property at the end of the road. This amount will

allow the road to be upgraded to Town standards, including paving.”

Minutes of Cumberland Town Council meeting of 6/12/95 at 3-4

(emphasis added).

Additionally, the Town of Cumberland has repeatedly stated that the
relevant portion of the road now in dispute has not been accepted as a town road,
most recently in its submission to this Court in this very case. See Letter of

Kenneth Cole to Hon. Robert Crowley dated October 6, 2003, attached hereto as

Exhibit E. In that letter, the Town, through its Town Counsel, confirmed that “the



section [of the road] in controversy is well beyond the terminus of what the Town

accepted in 1995.7°

(ili) BEFORE AND AFTER 1995, THE TOWN OF CUMBERLAND HAS DENIED
THAT THE RELEVANT PORTION OF THE ROAD IS A TOWN WAY.

The Town’s recent position is consistent with its position over the last
several decades that the old Abbott Road is not a Town way. See Letter from
Town Manager to Robert Donovan, Town Counsel dated October 7, 1977,
attached hereto as Exhibit F (identifying the Town’s stance “that it [Abbott Road]
is not an accepted Town road and ... the Town has no responsibility for building
the road.”); Letter from Town Manager to Farmers Home Administration dated
June 16, 1982, attached hereto as Exhibit G (stating that “Abbott Road is not a
Town way”); Letter from Town Counsel to Town Code Enforcement Officer dated
August 28, 2003, attached hereto as Exhibit H (determining that “the Abbott Road
was not a range road and, as such, the Town had no direct ownership interest in
it”); Entrance Permit conditionally issued to Susan Chase and Scott Verrill on
August 29, 2003, attached hereto as Exhibit I (noting as condition 3, “No Town
endorsement of private rights which may or may not exist over discontinued
portion of ‘Abbott Rd.” (aka Bruce Hill Rd. Ext.) i.e. unimproved portion not

accepted by Town”).

% The simple fact that the 1998 deed for the Defendants’ property purported to convey
them a private right of way over the old Abbott Road also evidences that the road was not
accepted by Cumberland as a public way in 1995.
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(iv) THE ORSERS OWN TO THE CENTERLINE OF THE OLD ABBOTT
ROAD AND HAVE STANDING TO BRING THIS SUIT.

As stated, the Town of Cumberland’s position is that the portion of the
roadway currently in controversy is not a Town road. In Defendants’ prior
submissions to this Court, Defendants have also supported the position that no
town way exists. See Defendants Opposition to Plaintiffs’ Motion for Temporary
Restraining Order (hereafter, “Opposition to TRO”). The supporting exhibits
presented by Defendants in that filing indicate that no maintenance has been
conducted by the Town on the relevant portion of the road to keep it passable by
motor vehicles since 1954 when the culvert was washed out. See Opposition to
TRO, Affidavit of Susan Chase at Exhibit A.
| Under the doctrine of common law abandonment, two decades of non-use
of the road by the public would result in abandonment of the road by 1974.”
Shadan v. Town of Skowhegan, et al., 1997 ME 187, 43, 700 A.2d 245, 247
(holding that it is “unnecessary to decide whether the Town ever accepted the

portion of the Richardson Road that abuts the Shadan’s property” because the

7 Even if the actions in 1962 of the County Commissioners to lay out the road on paper
constituted sufficient action to interrupt the 20-year nonuser period, the lack of public use
and Town maintenance in the next subsequent 20-year period is sufficient to have
abandoned the road by 1982 by common law abandonment. In addition, the conditions
for presumptive statutory abandonment pursuant to 23 M.R.S.A. § 3028(1) would have
been met by 1984 — thirty consecutive years after the last maintenance expenditure by the
Town (or by 1992 if the 1962 actions are considered to interrupt the time). Lamb v. Town
of New Sharon, 606 A.2d 1042, 1045 (Me. 1992) (presumption of statutory abandonment
may only be overcome by evidence proving an intent on the part of the municipality and
the public to use the road as a public way). The existence of the statutory abandonment
presumption for lack of Town maintenance does not impair the availability of common
law abandonment through nonuse of public ways. Town of South Berwick v. White, 412
A.2d 1225, 1227 (Me. 1980).
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evidence established common law abandonment of that road by 1970.) Upon
abandonment, the fee interest in the road to its centerline reverts to the abutters.
Id. at FN3, citing Martin v. Burnham, 631 A.2d 1239 (Me. 1993). Thus, the
Orsers own to the centerline of the old Abbott Road.

Because the Orsers are owners of the fee interest in land on which
Defendants have initiated construction of a road or driveway without their
permission, the Orsers have standing to bring this litigation.

B. THE ORSERS HAVE STANDING EVEN IF THE OLD ABBOTT ROAD
1S A TOWN ROAD.

| Even if, contrary to all of the evidence presented above and contrary to the
standard of review applicable to Defendants” Motion, the Court were to find that
Defendants are corréét that the old Abbott Road was accepted as a town way in
1995, the Orsers still have standing to bring this suit.

It is undisputed that Defendants never received permission from the Town
of Cumberland to engage in construction activities within a town way. The Law
Court has clearly ruled that an abutter to a town way has standing to challenge
construction within a town way by a person not acting under the express authority
of the municipality. Lamb v. Euclid Ambler Associates, 563 A.2d 365 (Me. 1989);
see also, Burr v. Stevens, 90 Me. 500, 38 A. 547 (Me. 1897). This is a long-
standing tenet whose underlying reasoning is well articulated in Hunt v. Rich, 38
Me. 195 (1854).

“But it does not follow that such private individual could in his own
discretion reconstruct the highway, take down the fences which are

12



within its limits, cut down trees and take away earth on parts which

travelers have not before used for passing and repassing. The statute

has entrusted this duty to an officer to be legally chosen at a meeting

of the town, properly called and held, and to be under oath in the

discharge of this duty. To his judgment and discretion is committed

an important trust. He is to see that a proper road is to be made for

the public, and that the rights of the individual proprictors of the land

are not unnecessarily invaded.” Id.

In Lamb, the Law Court analyzed facts very similar to those in the present
case and clarified that private individuals have no authority to make repairs to
public roads, stating: “In order that unnecessary clashes between the interests of
private residents and public convenience do not occur, decisions as to the
condition of a public highway are best left to the public body charged with its
upkeep.” Lamb at 368. The Law Court therefore allowed the Lamb plaintiffs to
challenge the defendant private individuals’ improvements to the town road. See
also Burr v. Stevens, 90 Me. 500, 38 A. 547, 548 (1897) (“the defendant had no
right to build a driveway upon this land of the plaintiff, although within the limits
of the highway, for his private use and convenience. ... the duty and exclusive
authority of doing such work as may be necessary is given by our statutes to the
road commissioners or highway surveyors.”)

For these reasons, even if the old Abbott Road were found to be a town
way, Defendants have exceeded their rights by unilaterally and without municipal

authorization initiating construction of their driveway, and the Orsers have

standing to challenge their actions.

13



Finally, .the Law Court in Lamb did not preclude the plaintiff abutters from
recovering monetary damages for the defendant’s actions. Although the Law
Court did deny the plaintiffs damages for restoration of the trees that were
removed from what it had determined to be a town way, see Lamb at 369, the Law
Court specifically left open the possibility that the plaintiff could recover
monetary damages for loss of the value of the trees as the plaintiff’s personal
property and the reduction in value of the plaintiff’s real estate before and after the
cutting. Id. at 369. (“Plaintiffs presented no evidence based on the difference in
value of their real estate before and after the cutting, or the value of the trees taken
as personal propérty.”) Since, in the present case, the width of any public way
extending over the old Abbott Road is currently undetermined, the Orsers possess
standing to seek recovery of damages for the loss and restoration of trees that have
been torn down by Defendants.®

CONCLUSION

For all of the foregoing reasons, Defendants’ Motion to Dismiss should be

denied by the Court in its entirety.

8 Given, in part, that the old Abbott Road has never been paved or otherwise improved, it
is entirely unclear how wide the public way would be over the old Abbott Road if the
Town of Cumberland accepted the old Abbott Road in 1995, as alleged by Defendants.
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Dated: March , 2004

Michael D. Traister, Esq.
Maine Bar No. 8138

Sk Ml

Sarah A. McDaniel, Esq.
Maine Bar No. 9506
Attorneys for Plaintiffs

MURRAY, PLUMB & MURRAY
75 Pearl Street, P.O. Box 9785
Portland, ME 04104-5085

(207) 773-5651
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April 22, 2004

William Shane, Town Manager
Town of Cumberland

290 Tuttle Road

Cumberland, Maine 04021

Dear Bill:

Enclosed herewith please find the final revised Complaint by the Orsers v. Chase
and Verrill which does now name Cumberland as a party in interest. We have already
filed our Appearance and I don’t believe there’s anything additional that we need to do at
this time. Since we are named as a party, I thought you might want to make the
Complaint available to the Council in case they get any feedback. As I have indicated to
you, there will be a hearing next Wednesday, April 28" before Judge Crowley on the
Motion to Dismiss filed by Chase and Verrill. My quick take on that is that it’s unlikely
to be dismissed and that the matter will continue until there is a hearing on the issue of
the status of the road.

If you have any questions, please let me know.

Very truly yours,

Ke Jneth M. Cole 111

KMC:rmc
Enclosure

~ Quer 50 Years of Service ~



|/ SUPERIOR COURT

' "DOCKET NO. CV-03-533 /

ELIZABETH AND JAMES ORSER,

STATE OF MAINE
CUMBERLAND, SS.

nt

)

)
Plaintiffs, )

)

v. )

)

SUSAN CHASE and SCOTT VERRILL, )
| )

Defendants. )

)

ORDER GRANTING MOTION FOR LEAVE
TO JOIN PARTY PLAINTIFF AND TO AMEND COMPLAINT

Pursuant to Rules 15(a), 19(a)(2), 20(a) and 24 of the Maine Rules of Civil
Procedure, and for good cause shown, the Motion For Leave To Join Party
Plaintiff Aﬁd To Amend Complaint (the “Motion”), filed by Plaintiffs James and
Elizabeth Orser and third-party Sidney L. Stratton, is GRANTED.

It is ORDERED that Sidney L. Stratton is joined as a plaintiff in this action
and that leave is granted to amend the complaint against Defendants in the form of

First Amended Complaint submitted with the Motion.

Date: M ~,2004 %
/A

The Honorable Robert Crowley
Justice, Superior Court

S:\O\Orse01\Order-Amend.doc



Attorneys At Law

Peter S. Plumb

John C. Lightbody
Thomas C. Newman
John C. Bannon
Susan D. Thomas
Drew A. Anderson
Richard L. O'Meara
Christopher B. Branson
Michael D. Traister
Amy M. Sneirson
Barbara L. Goodwin
Timothy H. Boulette
John B. Shumadine
Crystal L. Bulges
Sarah A. McDanjel

Of Counsel:
Barbara T. Schneider

E. Stephen Murray
(1941-2001)

75 Pearl Street

Post Office Box 9785
Pontland, Maine
04104-5085

Telephone:
207.773.5651

Facsimile:
207.773.8023

E-Mail:
info@mpralaw.com

AAVAVE

mpmlaw.com

April 20, 2004

Ms. Sally Bourget, Clerk

Cumberland County Superior Court COPY Fn
142 Federal Street INFOR A1,
P.O. Box 287 Bt
Portland, ME 04112

Re:  Elizabeth and James Orser and Sidney L. Stratton v. Susan
Chase and Scott Verrill et als., Docket No. CV-03-533

Dear Ms. Bourget:

Enclosed for filing in the above-referenced case, please find Plaintiffs’
First Amended Complaint.

Thank you for your attention in this matter.

Sincerely, .
(el ) Trakse

Michael D. Traister

Email: mtraister@mpmlaw.com

MDT/ms

Enclosure

cc:  James and Elizabeth Orser
Mr. Sidney Stratton
Jeffrey W. Peters, Esq.
Kenneth M. Cole, 111, Esq.
Robert A. Bennett, Esq.
John C. Bannon, Esq.

Sarah A. McDaniel, Esq.
SAO\Orse0I\L-Clerk-4-20.doc

Celebrating 30 years of service!



STATE OF MAINE '~ SUPERIOR COURT
CUMBERLAND, SS. CIVIL ACTION
DOCKET NO. CV-03-533
ELIZABETH AND JAMES ORSER and
SIDNEY L. STRATTON,
Plaintiffs,
Y.
SUSAN CHASE and SCOTT VERRILL,
Defendants,

and

TOWN OF CUMBERLAND,

S S S e ' S v S St St St et st ' v’

Party-ln-ln‘t.ere.st.
FIRST AMENDED COMPLAINT FOR DECLARATORY AND

INJUNCTIVE RELIEF and FOR DAMAGES

(TITLE FOR REAL ESTATE IS INVOLVED)

Plaintiffs complain against the Defendants as follows:

PARTIES AND VENUE

1. Plaintiffs Elizabeth and James Orser are residents of the Town of
Cumberland, County of Cumberland, and the State of Maine (“Plaintiffs Orser”).

2 Plaintiff Sidney L. Stratton is alsro a resident of the Town of Cumberland,
County of Cumberland, and the State of Maine.

3. Upon information and belief, Defendant Susan Chase is a resident of the

Town of Cumberland, County of Cumberland, and the State of Maine.



4. Upon information and belief, Defendant Scott Verrill is a resident of the
Town of Cumberland, County of Cumberland, and the State of Maine.

5. Party-in-Interest the Town of Cumberland is a municipal corporation
located in the County of Cumberland, State of Maine.

6. Venue is proper in this Court pursuant to 14 M.R.S.A. §§ 501 & 505.

FACTS COMMON TO ALL COUNTS

A Plaintiffs Orser own property abutting the old Abbott Road beyond the end
of the Bruce Hill Road Extension. Plaintiffs Orser’s property is on the west side of the
old Abbott Road.

8. Plaintiff Sidney Stratton owns property abutting the old Abbott Road and
the Bruce Hill Road Extension. The portion of Plaintiff Stratton’s property which lies
beyond the end of the Bruce Hill Road Extension is on the east side of the old Abbott
Road, immediately across from the land owned by Plaintiffs Orser and Defendants.

2 Defendants Susan Chase and Scott Verrill also own property abutting on
the old Abbott Road. Defendants’ property is on the west side of the old Abbott Road,
across from the land owned by Plaintiff Stratton and next to the land owned by Plaintiffs
Orser.

10.  The Town of Cumberland has discontinued or abandoned all public rights
in the old Abbott Road.

11.  Asa result of this discontinuance or abandonment of the public rights in the

road, Plaintiffs now own in fee simple absolute to the midline of the section of the old



Abbott Road abutting their property. As of September 30, 2003, this property was
heavily forested, with a number of old growth and well-established trees located thereon.
12.  On or about September 4, 2003, the Town of Cumberland issued a

conditional permit to Defendants authorizing construction of a driveway entrance for
their property off of the old Abbott Road at the end of the Bruce Hill Road Extension.
That permit explicitly stated: “No town endorsement of private rights which may or may
not exist over discontinued portions of “Abbott Rd.” (aka Bruce Hill Rd. Ext.), ie
unimproved portion not accepted by town.” A true copy of that permit is attached as
Exhibit A.

| 13.  Upon receipt of the permit, Plaintiffs Orser sent written notice via certified
mail to Defendants that Plaintiffs Orser owned a portion of the old Abbott Road and that
no permission would be granted to clear their property for a driveway access. A true
copy of Plaintiffs Orsers’ letter is attached as Exhibit B. Less than a week later, Plaintiffs
Orser, though their counsel, again contacted Defendants to confirm that Plaintiffs Orser
own to the center line of the old Abbott Road and that, even if they did not so own,
Defendants had no right to commence improvement of the former road. A true copy of
the Letter from Plaintiffs’ Counsel is attached as Exhibit C. In a telephone conversation
with Defendant Susan Chase in September 2003, Plaintiff Stratton told Defendants that
they did not have permission to construct their driveway on his property.

14.  Defendants hired John Daigle and David Chase to commence the cutting of
trees located in the old Abbott Road on Plaintiffs’ property, grading of the old roadbed,

and installation of a culvert across the Hobbs Brook.



15.  On or about the morning of October 1, 2003, John Daigle, acting on
instructions from Defendants, appeared at Plaintiffs’ property and began to cut trees
located on Plaintiffs’ property.

16.  Plaintiffs Orser approached Mr. Daigle and requested that he cease his
trespass and destruction of Plaintiffs’ property. Mr. Daigle refused.

17.  Shortly thereafter, Defendant Scott Vernll also arrived at Plaintiffs’
property.

18.  Mr. Verrill was also asked to cease his trespass and the destruction of
Plaintiffs” property. Mr. Verrill refused.

19.  No advance warning was given of Defendants’ actions in trespassing upon
Pla_intif_fs’ property and destroying the trees located thereon. At no point in time have
Plaintiffs ever given permission for Defendants to enter upon Plaintiffs’ land or to cut
down the trees located thereon. Plaintiffs would not have given permission if it had been
sought. Plaintiffs Orser posted their property with “No Trespassing” signs well before
September 30, 2003.

20.  Mr. Daigle and others working at the direction of Defendants continued
construction of the driveway on Plaintiffs’ property throughout the entire day of October
1, 2003 and for most of the day of October 2, 2003.

21.  Defendants’ actions are continuing in nature and if not immediately halted,

will cause irreparable damage to the Plaintiffs’ property.



22.  Defendants’ actions have been taken without any legal right, are
intentional, knowing, willful and malicious and done with explicit and deliberate intent to
harm Plaintiffs.

COUNT 1
(Injunctive Relief—Plaintiffs Orser)

23.  Plaintiffs repeat and reallege paragraphs 1 through 22 as if fully set forth
herein.

24.  Defendants have no legal right to enter upon the Plaintiffs Orser’s property
and intentionally, knowingly and maliciously destroy and injure the same.

25. - Defendants’ actions irreparably harm the Plaintiffs Orser because the
Defendants’idesmlction of Plaintiffs Orser’s propt;rty irretrieval__aly glters the scenic and
aesthetic characteristics of the property.

26.  No harm will result to the Defendants on the issuance of an Injunction
inasmuch as the Defendants have no legal right to alter and destroy the Plaintiffs Orser’s
property.

27.  No public interest is adversely affected by the granting of the requested
Injunction.

WHEREFORE, Plaintiffs Orser ask the Court to enter a Preliminary and
Permanent Injunction:

a) Ordering Defendants to cease any activity which injures or affects

the Plaintiffs Orser’s property including without limitation stripping of topsoil,



removal of trees or adding any materials whatsoever to the right-of-way area or
beyond it.

b) Order that the Plaintiffs Orser be excused from the posting of
security provided by Rule 65(C) in the Maine Rules of Civil Procedure for good
cause shown.

c) Order that Defendants restore the area disturbed by the Defendants
to the condition as it was previously, including reinstallation of loam and sod and
replanting of trees and shrubs damaged and/or removed, and award Plaintiffs
Orser’s their attorneys’ fees and costs and any other relief that is just and proper in
the premises.

COUNT I
(Trespass—Plaintiffs Orser)

28. Piaintiffs repeat and reallege paragraphs 1 through 27 as if fully set forth
herein.

29.  The Defendants have intentionally, knowingly and maliciously trespassed
on Plaintiffs Orser’s land and caused substantial damage thereto.

30.  Plaintiffs Orser have been seriously damaged by Defendants’ actions.

WHEREFORE, Plaintiffs Orser request this Court to grant relief as follows:

a) Find that the Defendants have committed a trespass upon the
Plaintiffs Orser’s property, and order that Defendants cease and desist-from any
further use bf Plaintiffs Orser’s property for any purpose whatsoever.

" b) Order Defendants to pay damages to the Plaintiffs Orser.



c) Award Plaintiffs Orser their costs including reasonable attorneys’
fees and costs and any other relief that is proper and just in the premises.

COUNT III
(Statutory Injuries to Lands—Plaintiffs Orser)

31.  Plaintiffs repeat and reallege paragraphs 1 through 30 as if fully set forth
herein.

32.  While damaging and destroying Plaintiffs Orser’s property, Defendahts cut
down, or caused to be removed, trees, shrubs and walls without the permission of the
Plaintiffs Orser.

33.  Defendants entered on to the Plaintiffs Orser’s premises and did such action
intentionally, knowingl)-( and/or ;n:]ri.c;i;)‘us]y.

34. By virtue of Defendants’ action, Plaintiffs Orser have been damaged.

WHEREFORE, Plaintiffs Orser request this Court, pursuant to 4 M.R.S.A.

§ 105 and 14 M.R.S.A. § 7552 to grant the following relief:

a) Determine that the Defendants have intentionally and knowingly injured

the property of the Plaintiffs Orser.

b) Order Defendants to pay treble damages together with the costs of any

professional services necessary for the determination of damages, together with

Plaintiffs Orser’s attorneys’ fees and court costs, and

c) Grant such other and further relief as may be just and proper in the

premises.



COUNT 1V
(Injunctive Relief—Plaintiff Stratton)

35.  Plaintiffs repeat and reallege paragraphs 1 through 34 as if fully set forth
herein.

36. Defendants have no legal right to enter upon the Plaintiff Stratton’s
property and intentionally, kjlow-ing]y and maliciously destroy and injure the same.

37. Defendants’ actions irreparably harm Plaintiff Stratton because the
Defendants’ destruction of Plaintiff Stratton’s property irretrievably alters the scenic and
aesthetic characteristics of the property.

38.  No harm will result to the Defendants on the issuance of an Injunction
inasmuch as the Defendants have no legal right t—o alter and destroy Plaintiff Strattor; 'S
property.

39.  No public interest is adversely affected by the granting of the requested
Injunction.

WHEREFORE, Plaintiff Stratton asks the Court to enter a Preliminary and
Permanent Injunction:

a) Ordering Defendants to cease any activity which injures or affects
the Plaintiff Stratton’s property including without limitation stripping of topsoil,
removal of trees or adding any materials whatsoever to the right-of-way area or

beyond it.



b) Order that the Plaintiff Stratton be excused from the posting of
security provided by Rule 65(C) in the Maine Rules of Civil Procedure for good
cause shown.

c) Order that Defendants restore the area disturbed by the Defendants
to the condition as it was previously, including reinstallation of loam and sod and
replanting of trees and shrubs damaged and/or removed, and award Plaintiff
Stratton his attorneys’ fees and costs and any other relief that is just and proper in
the premises.

COUNT YV
(Trespass—Plaintiff Stratton)

40.  Plaintiffs repeat and reallege paragraphs 1 through 39 as ii'" fully set forth
herein.
41.  The Defendants have intentionally, knowingly and maliciously trespassed
on Plaintiff Stratton’s land and caused substantial damage thereto.
42.  Plaintiff Stratton has been seriously damaged by Defendants’ actions.
WHEREFORE, Plaintiffs Stratton requests this Court to grant relief as follows:
a) Find that the Defendants have committed a trespass upon the
Plaintiff Stratton’s property, and order that Defendants cease and desist from any
further use of Plaintiff Stratton’s property for any purpose whatsoever.
b) Order Defendants to pay damages to the Plaintiff Stratton.
c) Award Plaintiff Stratton his costs including reasonable attorneys’

fees and costs and any other relief that i1s proper and just in the premiée’s.



COUNT VI
(Statutory Injuries to Lands—Plaintiff Stratton)

43.  Plaintiffs repeat and reallege paragraphs 1 through 42 as if fully set forth
herein.

44.  While damaging and destroying Plaintiff Stratton’s property, Defendants
cut down, or caused to be removed, trees, shrubs and walls without the permission of the
Plaintiff Stratton.

45.  Defendants entered on to the Plaintiff Stratton’s premises and did such
action intentionally, knqwingiy and/or maliciously.

46. By virtue of Defendants’ action, Plaintiff Stratton has been Flamaged.

WHEREFORE, Plaintiffs Stratton requests this Couﬁ; pursuant to 4MR.S.A.
§ 105 and 14 M.R.S.A. § 7552 to grant the following relief:

a) Determine that the Defendants have intentionally, knowingly and

maliciously injured the property of the Plaintiff Stratton.

b) Order Defendants to pay treble damages together with the costs of any

professional services necessary for the determination of damages, together with

Plaintiff Stratton’s attorneys’ fees and court costs, and

c) Grant such other and further relief as may be just and proper in the

premises.
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Date: April 20, 2004
Wdaol 97 ke
Michael D. Traister, Esq.
Maine Bar No. 8138

X, WD

Sarah A. McDaniel, Esq.
Maine Bar No. 9506
Attorneys for Plaintiffs

MURRAY, PLUMB & MURRAY
75 Pearl Street, P.O. Box 9785
Portland, ME 04104-5085

(207) 773-5651

SNO\Orse01\FirstAmendedComplaint.doc
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' CUMBERLAND PUBLIC WORKS DEPARTMENT 7
% PERMIT FOR ENTRANCE 4
.7 PERMITNO: ¢o+3°° 8-2i-of ST .t el it shllh
APPLICATION NO.: Ao COUNTY:
NAME: S <oT17T Ve, ! SAT _ SH:
PHONE NUMBER: &%= ~Cso-tis STATE ROUTE NO.: |
ADDRESS: - CULVERT #1 SIZE: 52 & Wv-g,,
e Ex Fa CULVERT #2 SIZE:
o o L2 CULVERT GAUGE:
> = DATE OF PERMIT:

You are hereby granted permission 1o perform the necessary gr—ajding, and to construct
in accordance with sketch or attached plan, entrance(s) to a /2 (e s ) (-

at a point eerd  Bra—e felC SR Tig 7 L aca vy
to the Rules and Regulations m?’gﬁ,hy the Public Works Department , and subject to the AT
following conditions: @ cas s% S Premes -
SINGLE ENTRANCE: rf Zn-.— culverl(s) nedded.” Grade of existing shoulder

should be maintained so as to.create a concave with a minimum of three inches below

the edge of the traveled way. Distance of concave from the edge of the traveled way

should be the same as the exisling shoulder, or a minimum djstance of four feet.

NOTES: 522 (. C ot b L QI LTt —
e Aty prosf-=ey "’1’:/ An_y wurds LB s I

THIS PERMIT IS GRANTED ON CONDITION THAT THE OWNER: L3 5 = =T 7 s
1. Shall provide, erect, and maintain all necessary barricades, lights, warning signs,
and other devices to safeguard traffic properly while work is in progress. ,
2 Shall at no time cause the highway o be closed to traffic. 0 o
3. Shall, where the driveway is located in a curb, curb and gutter, and/or sidewalk /6\
section, completely remove the existing curb, curb and gutter, and/or sidewalk and : /4/
replace with standard concrete or granite driveway terminal sectlion, and replace 4
such curb,curb and gutter, and/or sidewalk as may be required. - Z
4. Shall obtain, and have delivered to site, any culverts and/or other drainage struclures
which may be necessary for drainage. Culverts shall be of size, gage, and length as
called for in this permit. Said culverts andfor other incidentals to be installed by the
Permittee, unless otherwise designated.
5. Shall, in al cases, notify the Public Works Department at least 24 hours before
starting work on the driveway.
6. Shall construct proposed entrance within 12 months from date of permit issue.
7. Shall meet all applicable D.E.P., L.U.R.C., and municipal regulations and ordinances.

IT 1S A FURTHER CONDITION OF THIS PERMIT, to which owner agrees, by accepling
the same, that the owner shall well and truly pay all damages, fines, and penalties for
which he shall become liable, and shall save harmless and indemnify said Town against
all suits, claims, damages, and proceedings of every kind arising out of the construction
and maintenance of said driveway approach, including snow removal.

It is a further condition that the owner will agree to keep the right of way inviolate for
public highway purposes, and no signs (other than traffic signs and signals), posters,
billboards, roadside stands, culvert end walls, or other private installa jons shall be -
permitted within the Right of Way Limits.

w~~-—- SIGNED
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PUBLIC WORKS DEPARTMENT 1
APPLICATION FOR ENTRANCE 3
-
Application No. €= B -eoX-27-2) Permit No, Zoo3-o8-z5-0)-al d
Return to: ! SceTT vﬂ&LfoL\ N -O:vner Information: J
PUBLIC WORKS DEPARTMENT . Name < AL j

230 TUTTLE ROAD Street & No. _ A\ <y Stea P
CUMBERLAND, ME 04021 city {_ Dadoxdloq (
: Stale & Zip ~
\

150 ¥d4
Telephone (2467 _mﬁ_?x_‘léag_, =

In accordance with Tille 23, Revised Statutes Annotated, Application is hereby made to construct an

entrance to my property on the (Noﬁh) (East) (West) side of Public Way, State or State
{Circle Appropiiate Direclion)

Aid Highway Fte. No (f a numbered highway; if not, the loca! road name)

? Pwuce. ¢ il i?tjﬂig in the Town of Cumberand and LCounty of d
Cumberland al a point about " ft. (North) (Soulhy (East) (West) from

£

(Circle fopriate Direction) {Town Une, Road, or other) )
for the following purpose: - '

RESIDENTIALE, COMMERCIAL QL g
S Vo A ' > . ) ;
“escription _A &V (], O 0t ( A0 ANAL o A ITUAA , e
home. witin o on Cewahi et TP fadd  pa specs
nirregerd o the Jocalion and requesied entrance(s). ¢ o) Vet TR

Frontage of ot along highway %‘é k2 D?pth of Lot _fren—+ . 3. Numbszr of Enlrances :z‘é;\aested
T [4
Z‘ ~ 4. Proposed widlh of Entrance(s)

he fcllowning is informatio
19\ . .‘.}— } 1
Setback from center of Righway: {A) to Buildings 1 <7 (B) tqOther Struztures _ (S - K :
The surface on the proposed driveway Is to be étﬂ,()fj - 2 ’
Censtruction deslred to commence on %ﬁ 8, Aﬂm andto be completed o _Cxd—{ . 18"0?(133

Is this entran:e pait of 2 projectdevelzgme! trequizing a D.E.P. or LU.R.C. Site Location Permit? Yes \” No __ &

b

AN eeam Ceosu, peew Lule 8

THE OWNER HEREBY AGREES: F —_— 5?4»\- motpP JTngbmvSmL‘:- ol —

{1)  To provide, erect and maintain all necessary barricades, Fghts, warning signs and other devices I» safeguard traffic
properly vhile to woik Is In progress,

(2) Thatthe hichway vili 2t no time be closed to trzfic.
(3)  Where the drive Is located in curb, curb and gutter, and/or sidewalk section, the owners vil) cornpletely remove the

exisling curb, curb and guiter, and/or sidevralk and replace it with a standard concrete or granite driveviay terminat
seclion. .

{4) Shall obtain and have delivered to the site any culverts andlor drainage structures which may be necessary for

drainaga, tr e size, type and length as called fo; In this permit Said culverts and/or other incidentals to be installed
by the Ownz=r unless otherwise designated.

{5) Inal cases to Notify the Public Works Department alleast 24 hours before starting vrork on the driveway.

() To construct and maintain said driveviay approach in accordance with Pubhc Works Department, *Rules
and Regulations™.

(7) FURTHER CONDITION OF THE PERMIT: shall be that the ovner shall well and truly pay all damages, fines, and
penallies for which he shall become Eable, and shall Indemnify and save hanmless sald Town against it suits,

claims, damages and proceedings of eveiy kind arising out of the cghstructior: and maintegante of said driveway
appriaf;h, lacluding snovws removal. :
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August 28,2003
4 4+
Barbara McPheters, CEO N 28
] 2

Town of Cumberland ‘77 P v -

290 Tuttle Road ) i

Cumberland, ME 04021 @,/

Re: Bruce Hill Road Extension
Dear Barbara:

This letter is intended to follow up the conference call ihat you and I and Adam hzd on
Wednesday, August 27™. Part of that call clarified thaf the dnveway location ofl Bruce Hill
Road Extension connecling to the Verr)/Chase lot would actvally overlay what was the old
Abbott Road, so-called. As we discussed, the issne raised by that fact was whether or not the
Town had any retained interest in the Abbott Road. From our discussion and from a review of
the origipal range layout for the.Town of North Yarmouth (from which Cumberland was
derived) we were able 1o determine that the Abbott Road was not a range road and as-such the
Town had no direct ownership interest in it. Therefore, assuming that it 15 abandoned, thc

abutters would own to the center linc subject 1o a potential recreational easement that the Town
might have retained.

A review of the Council’s minutes that have been forwarded to me indicate that a portion
of Bruce Hall Road Extension was accepted as a Town way 10 2 point short of where this
improvement would occur. This makes the issue of these new improvements a private onc
benween the abutlers. Had the road been a range way then technically the Council would have
had 1o grant the permit since the rangeways in the Town of Cumberland were acmally conveyed
by the proprietors to the Inhabitants and the Town technically owns the fee under them.

Additionally, we discussed the whole issue of the private road ordinance which, on close
review, does not require Planning Board review unless a subdivision is involved. As such, the
permit required is for a curb cut from Adam Ogden as the Public Works Director. As we
discussed, based on the traffic safety 1ssues that could be raised by connecting Bruce Hill Road
Extension with Schuster Road in Falmouth, it is my opinion that Adam has every right 1o require
that no such connection be made as a part of his granting the driveway permit and further that he

has a nght to review the engineering for the actual driveway, inclnding the swream Crossing
involved. :

- Dver 50 Years of Service ~
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3, T believe any permoit issued in

In summary, as I stated in my letter of August 25, 200
tion of the two driveways which

regard 1o this site should be conditioned to prohibit any connec
would therefore prevent the creation of a through road.

If there is anything else you need in this regard, please let me know.

Very tnly yours,

Kerfneth M, Cole 111

KMC/ab ..
cc: William B. Shane, Town Manager

Adam Ogden, Director of Public Works



‘Susan L. Chase Real Estate
P.O.Box 71
Cumberland, ME 04021
207-653-4323
schase(@maine.rr.com

August 20, 2003

Mr. William Shane — Town Manager

Town of Cumberland
290 Tuttle Road

Cumberland, Maine 04021
RE: Driveway Entraﬁce Permit H—

Dear Bill,

=

Thank you for meeting with me to discuss my entrance permit to build my

driveway off Bruce Hill Road to service my home

As you know my home is on the unimproved section of Bruce Hill Road in
Cumberland south of Range Road but my driveway is off Schuster Road in
. Falmouth. I do not have any frontage on Schuster Road; however, when my
" house was built T could not afford to improve the 800+/- feet of Bruce Hill
Road necessary to access my home from Cumberland. Falmouth granted me
permission to access my property from Schuster Road.

Personal circumstances force me to sell my home. I tried to sell my home
last year with no Juck. My home value is approximately $475,000.00 and
last year 1 could not sell it for $395,000.00. The reason I have not been able
to sell an almost half a million dollar home for far less than its value is
because of the extreme economic diversity on Schuster Road in Falmouth.
Coupled with the fact that most buyers want to be in a “neighborhood”, the
several people who looked at my home would not make the investment.
Although I have considered many of the people on Bruce Hill Road as my
neighbors and fends it is difficult for someone coming from another area to.
feel part of the Bruce Hill neighborhood because there is not a driveway
access from my home.

Certainly if I felt I had a choice I would not invest the $20,000 plus dollars it
is going to take to create a driveway from Bruce Hill Road to my property-



/
4
/

.//

To reiterate my position on my driveway status I would make the following
points: ‘

1. Ttis no ones intention or desire to have Bruce Hill Road connect to
Schuster Road to create a throughway from Falmouth to Cumberland.

As value is my concern, a dead end street is my desire for this
property.

2. 1 should enjoy the same rights as all of the homes with frontage on
Bruce Hill Road built to this point in time, as the road status has not
changed to this date. For instance, when the Anderson home was built
Anderson extended or improved Bruce Hill Road in the same manner

as I expect to. - %/

3. Steven and Susan Sabol who contributed $7.600 to the improvements
:n Bruce Hill Road.in order to use it for access to this property sold
my lot to me. - '

4.1 _exped to be treated in the same manner as any other person in the
Town of Cumberland submitting an application for a driveway off a
town road.

-

5. In order to discourage traffic from trying to connect to Schuster foad,
my driveway off Bruce Hill should have the appearance of just a
driveway. This driveway should be built to the town specifications
for a driveway servicing one home and not to the specifications ofa
town road as the appearance of a town road would make passage more
appealing for those who don’t need to be there.

6. Time is of the essence, as I was hoping to have already started this
driveway to be able to market my home by late August. I will bavea
tremendous financial loss supporting this home while not living there.

1 have submitted my application and I look forward to working with you on
this matter. ' '

T ki A d Aol e £
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September 4, 2003

Susan Chase / Scott Vernll
P.O. Box 71
Cumberland, Maine 04021

Re: Driveway Entrance Permit
Dear Susan and Scott,

Please be advised that we have retained legal counsel in conjunction with
your application and permit from Cumberland for a driveway off the end of
Bruce Hill Road Ext. As the town attorney states in his letter to the town
manager, this is a civil matter between landowners. The ownership reverted
to the abutting landowners, the original owners of the land, as this'was not a
range road (where the land would have been owned by the town).

When the town abandoned / discontinued Abbott Road the abutters took
control of the land. Although you control the part on the south side of the

- brook, you do not control the north side, according to the lawyer for the
town. The issue of any construction becomes a private matter between
abutters. We control 364 feet along the abandoned Abbott Road, and that
area has been posted since September 2™ for No Hunting or Trespassing
without owner permission. You mention other property owners along
Bruce Hill Road Ext., however this impacts our frontage, not theirs. As an
aside, perhaps you should know that all of the home owners along Bruce
Hill Road Ext., as well as several on Range Road, support our position.

We do not intend to grant approval for this driveway for the following
reasons:

1. When you built your home, the area was in worse condition than it is
today. Perhaps you over built for the area and are now facing the
consequences. As areal estate agent/ builder, you should have been
aware of the impact.



. You chose to build on an isolated lot. 1 remember hearing you state at a

planning board meeting that you develop lots that no one else would buy,
thus getting them at reduced costs. That results in consequences that you
now find distasteful.

. There was no neighborhood when you built your home. Neighborhoods

are not located in areas that require 4 acre lots and this area has required
4 acre lots for many years.

To address the several points in your letter to Bill Shane, Town Manager:

1.

You indicate a dead end street. No one in the area wants a street to go
through. You will not be there to prevent a connection later on. A gate
is an invitation to open it and drive through.

The road had been discontinued before you built-your home, as indicated
on the survey that we paid for, for Susan Sabol, dated 9/26/97. It was at
that time that the 4 acre lot, which she planned to build on for herself
and her daughter, was separated from the parcel that we purchased.
Subsequently, she decided to remain at her home in Portland.

When Steven and Susan Sabol put monies into the road fund, they
intended to keep the parcel intact (all 22 acres) and their contribution
provided them with access at the corner that abuts the Andersen’
property. They never planned to develop the road beyond that and they
were only going to build one home for themselves.

We value the snowmobile / walking path and the country feel of the area.
Your shortsightedness will forever change the area.

As Ken Cole, Town Attorney, states, “the issue of these new improvements
is a private one between abutters.” We would only challenge his use of the
word “improvements.”

Unless you want to add a lawsuit to your stated financial situation in your
letter to the town manager, we would advise you not to start this project. 1
would also remind you that as a real estate agent you must disclose any legal
action involving the property.



Sincerely,

Liz and Jim Orser
12 Gray Road, Cumberland, Me. 04021

cc: Bill Shane, Town Manager
Adam Ogden, Public Works Director
Bill Stiles, Town Council
Mark Kuntz, Town Council — West Cumberland
Syd Stratton, Abutting property owner
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September 9, 2003

Ms. Susan L. Chase

Mr. Scott Verrill

24 Schuster Road
Cumberland, Maine 04021

RE: Elizabeth and James Orser / Driveway Entrance Permit for Lot
10A on Map Ul5

Dear Ms. Chase and Mr. Verrill:

This office represents Elizabeth and James Orser. I understand that,
among other properties, you own Lot 10A as shown on Cumberland Tax Map
U15. The Orsers own, among other parcels, Lot 10 as shown on Cumberland
Tax Map Ul5. Lot 10 abuts Lot 10A on the north.

“The Orsers have brought to our attention the fact that, on or about
August 20, 2003, you applied for and obtained from the Cumberland Public
‘Works Department an Entrance Permit that would allow you to connect a
driveway between Bruce Hill Road Extension and Lot 10A. However, we note
that Condition 3 to the Entrance Permit states as follows: “No Town
endorsement of private rights which may or may not exist over discontinued
portion of Abbott Road (a/k/a Bruce Hill Road Extension), i.e., unimproved
portion not accepted by Town.”

1 am writing to alert you to the fact that you have no legal right to
construct a driveway over the abandoned or discontinued parts of Bruce Hill
Road Extension in order to access Lot 10A. Because we have not yet
completed our research into the status of Abbott Road and/or Bruce Hill Road
Extension, we cannot yet reach a firm conclusion about whether the public
currently has any rights in the portion of Bruce Hill Road Extension that was

Celebrating 30 years of service!



September 9, 2003
Page 2

. £ 1 g
discontinued or abandoned.” However, the answer to that question is
somewhat moot, because regardless of how the question is answered, you do

not have the legal right to take the actions you have proposed.

I. ‘W hat if there are no public rights remaining in the portion
of Bruce Hill Road Extension that was abandoned or
discontinued?

If there no longer is a public easement or other public right in the
abandoned or discontinued portion of Bruce Hill Road Extension, then
ownership of that portion of the Road has reverted to the persons who own
land abutting the Road. That portion of the Road is owned by the abutters

free and clear of any public rights or interests.

It is my understanding that, in order to access Lot 10A from Bruce Hill
Road Extension, it would be necessary for you to pass over a section of the
Road that is privately owned on the easterly side by Sid Stratton, and on the
westerly side by the Orsers. In order to improve or even pass over that part of
the road, you would need express permission from both Mr. Stratton and the
Orsers. At present, I cannot purport to speak on behalf of Mr. Stratton, but
on behalf of the Orsers, 1 am authorized to advise you as follows: the Orsers
deny you now, and will deny you in the future, any right to cross the portion of
Bruce Hill Road Extension that is owned by them in fee.

! What is certain, however, is that it is impossible for you to reach Lot 10A via Bruce Hill Road
extension without traveling over the portions of the road that were discontinued or abandoned. The
accepted portion of Bruce Hill Road Extension ends well to the north of Lot 10A.



September 9, 2003
Page 3

II.  What if there are public rights remaining in the portion of
Bruce Hill Road Extension that was abandoned or
discontinued?

Even if it is assumed that there remain some type of public rights in the
abandoned or discontinued portion of Bruce Hill Road Extension, such rights
would not allow you to develop the road as you have proposed. At most, such
public rights might give you the right to walk, ride a horse, operate an ATV or
snowmobile, or attempt to drive a car across the existing terrain. You would
have no right to improve the surface of Bruce Hill Extension in any way, or to
disturb the soil of the road as it passes by my clients’ property.

Although a “public easement” carries with it fewer public rights and
responsibilities than does a “public way,” it is nonetheless “an easement held by
a municipality for purposes of Jt-)i:b)'ic' access to land or water not otherwise
connected to a public way.” 23 M.R.S.A. § 3021(3).(emphasis added). In other
words, a public easement is still a form of municipal property. It has long been
settled that private individuals bave no unilateral right to improve or alter the
surface of public ways and easements — all decisions concerning the wisdom and
necessity for improving municipal property are Jeft solely to the municipality
itself. See, e.g., Lamb v. Euclid Ambler Associates, 563 A.2d 365 (Me.
1989); Hunt v. Rich, 38 Me. 195 (1854).

The Entrance Permit you obtained from the Public Works Department
on August 20, 2003 did not constitute an authorization by the Town to
improve any public easement over Bruce Hill Road Extension. Remember,
that the Entrance Permit declined to state any conclusions about whether you
actually have the right to take any of the actions described in the Entrance

Permit.



September 9, 2003
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III. What would happen if you constructed an access driveway
down Bruce Hill Road Extension despite the warnings set
forth in this letter?

I hope that, knowing what you now know about your Jack of rights to
alter Bruce Hill Road Extension, you will refrain from taking any further
action to exercise your Entrance Permit. You are experienced developers, and 1
presume you are familiar with the liabilities that arise from using or destroying
property that you do not own. However, your Jetter to Town Manager Shane
dated August 20, 2003 protests that it would somehow be unfair for the laws
ta be enforced against you. Hence, just to eliminate any chance for confusion,
I want to make clear that, if you attempt to alter the discontinied or
abandoned portion of Bruce Hill Road Extension for the purpose of connecting
Lot 10A to Bruce Hill Road Extension, this office will immedia tely file suit

against you for, among other things:

e Common law trespass;

e Injury to Land in violation of 14 M.R.S.A. § 7552, which
carries with it double or treble damages plus attorneys
fees;

e Common law conversion of the Orsers’ property;

e Common law negligence; '

e Overburdening of an easement; and

e Common law nuisance.

I sincerely hope that it will be unnecessary to resort to such remedies.
Although I can understand your frustration that your house on Lot 10A is
accessible only via Schuster Road, that was a decision you made when you
decided to purchase and develop Lot 10A. Perhaps it was an honest mistake,
but your honesty does not give you any right to compel your neighbors to

relieve you from the consequences of your error.



September 9, 2003
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Please contact me as soon as possible to confirm that you do not intend
to exercise your Entrance Permit by any of the means, discussed above, that

would violate my clients’ rights and/or the Laws of Maine.

Thank you for your attention to this letter.

Sincerely,

hn C. Bannon
Me. Bar No. 2312

JCB/ddm

cc:  Richard and Elizabeth Orser

Peter McKenney
Sarah A. McDaniel

S\O\O15¢001\L Chase Vesrill 09 09 03.doc



CUMBERLAND FIRE & RESCUE CALLS FOR THE WEEK OF
22-Apr-04 To _'28—-5’\;;‘3r—(’)4

The Cumberland Rescue Responded to 15 Calls
i No Transport
k] Maine Medical Center
5, Mercy Hospital
5 Of These Calls Were to Assist Other Towns

e T

The Cumberland Fire Department Responded to _14 Calls

Date Time  Address Type of Incidern
4/22/04 11126 STONEWALL DR UNPERMITTED BURN
4/22/04 1720 14R TUTTLE RD CHIMNEY FIRE
4/22{04 1950 52 HAWTHORNE CT STOVE PROBLEM
4422/04 2338 196 BRUCE HILL RD UNPERMITTED BURN
4/24/04 1254 42 GRAY RD WIRES ARCHING
4/24/04 1646 10 THOMAS DR FIRE ALARM
4/24/04 1647 328 BLUEBERRY LN FALMOUTH RIT TEAM
4 /26/04 1156 10 THOMAS DR FIRE ALARM
4/26/04 1309 17 WILSON RD FIRE ALARM
4/27/04 1246 247 SOUTH RD ASSIST RESCULE
4/27/04 1854 MIDDLE @ TUTTLE TRAFFIC ACCIDENT
4/28/04 904 255 MAIN 8T UNPERMITTED BURN
4/28/04 1547 50 HILLSIDE DR ASSIST RESCUE
4/28/04 1725 29 BLACKSTRAP RD ELECTRICAL PROBLEM

DURING THE TIME PERIOD OF 04-22-04 THRU
04-28-04 CUMBERLAND POLICE MADE
105 TRAFFIC STOPS ISSUING
7 VEHICLE DEFECTS
80 WARNINGS
18 SUMMONS ISSUED



NOTICE
CUMBERLAND TOWN COUNCIL

PRESS CONFERENCE

The Cumberland Town Council will hold a Press Conference regarding the town
Council’s decision last evening to hold an Advisory Referendum on June 8, 2004, to
coincide with the State Primary election, in order to determine whether the voters of the
Town of Cumberland favor the Town Council negotiating a Contract Zone Agreement

and TransCanada Pipelines Limited regarding siting a

liquid natural gas facility on Hope Island. The Press Conference will be held

Wednesday, May5, 2004 at 9:00 a.m. in the Cumberland Town Council Chambers, 290

Tuttle Road.
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ORDER 04052 ' /"~

————

ORDERED, the Cumberland Town Council hereby authorizes an ac‘lﬂvisory
referendum be held on June 8, 2004 in order to coincide with the State Primary Election.
Said advisory referendum will be held to determine whether the voters of the Town of
Cumberland favor the Cumberland Town Council negotiating a Contract Zone
Agreement with GonocoPhillipsConpany-and TransCanada Pipelines Limited regarding
siting a liquid Elatural gas facility on Hope Island. / / /l/? 7 )W) 1 Cﬁ\’l{[qccf
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NOTICE

CUMBERLAND TOWN COUNCIL

PRESS CONFERENCE

The Cumberland Town Council will hold a press conference regarding the Town
Council’s decision last evening to hold an ADVISORY Referendum on June 8, 2004, to
coincide with the State Primary Election, in order to determine whether the voters of the
Town of Cumberland favor the Town Council negotiating a Contract Zone Agreement
with TransCanada Pipelines Limited regarding siting a liquid natural gas facility on Hope
[sland. The press conference will be held Wednesday, MAY 5, 2004 at 9:00 a.m. in the
Cumberland Town Council Chambers, 290 Tuttle Road.

ORDER #04-052

ORDERED, the Cumberland Town Council hereby authorizes an ADVISORY
Referendum to be held June 8, 2004 in order to coincide with the State Primary Election.
Said advisory referendum will be held to determine whether the voters of the Town of
Cumberland favor the Town Council negotiating a Contract Zone Agreement with
TransCanada Pipelines Limited regarding siting a liquid natural gas facility on Hope
Island. The Town Council has taken no position on this project.



NOTICE
CUMBERLAND TOWN C OUNCIL

PRESS CONFERENCE|

The Cumberland Town Council will hold a press conference regarding the Town
Council’s decision this/last evening to hold an ADVISORY Referendum on June 8, 2004,
to coincide with the State Primary Election, in order to determine whether the voters of
the Town of Cumberland favor the Town Council negotiating a Contract Zone
Agreement with TransCanada Pipelines Limited regarding siting a liquid natural gas
facility on Hope Island. The press conference will be held Wednesday, MAY 5, 2004

at 9:00 a.m. in the Cumberland Town Council Chambers, 290 Tuttle Road.

ORDER 04-052

ORDERED, the Cumberland Town Council hereby authorizes an ADVISORY
Referendum to be held on June 8, 2004 in order to coincide with the State Primary
Election. Said advisory referendum will be held to determine whether the voters of the
Town of Cumberland favor the Cumberland Town Council negotiating a Contract Zone
Agreement with TransCanada Pipelines Limited regarding siting a liquid natural gas
facility on Hope Island. The Town Council has taken no position on this project.
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EETEE ST 2R RS RS2 22 228
b E ACTIVITY REPORT EE ]
BEEREREEERRRRERBRRRRRRRERE R
ST. TIME CONNECTION TEL CONNECTION ID NO. MODE PGS. RESULT
%*05/04 23:00 207 775 7935 6149 |AUTO RX ECM 5|0K 01'09
%*05/04 23:07 6150 |AUTO RX ECM 1|0K 0045
%05/04 23:32 2077219177 6151 [AUTO RX ECM 2|0K 02'50
#05/04 23:43 8912073952406 1335 |TRANSMIT ECM 2|0K 01'00
#05/05 00:19 914018229266 1336 [TRANSMIT ECM 3 |0K 00'51
%*05/05 01:57 97918000 1337 |TRANSMIT ECM 1|0K 00'27
#05/05 02:36 94543032 1338 |TRANSMIT ECM 2|0K 00'22
#05/05 02:37 915064334619 1339 |TRANSMIT ECM 20K 00'25
#05/05 04:11 97771473 1340 |TRANSMIT ECM 1|0K 00"25
#05/05 05:16 917168711726 | PRODUCTION DEPT 1341 |[TRANSMIT ECM 1|0K 00'42
#05/05 06:14 912072876545 1342 (TRANSMIT ECM 10K 00'22
#05/05 06:16 912072875428 1343 [ TRANSMIT ECM 1|0K 00'14
05705 10:57 97916920 | PRESS HERALD NEW 1344 |TRANSMIT ECM 1|{0K 00'17
05705 10:58 97812060 1345 |TRANSMIT ECM 1|0K 00'26
05705 10:59 97813283 1346 |TRANSMIT ECM 1|0K 00'17
05705 11:01 98783505 1347 |TRANSMIT ECM 1[0K 00'14
05705 11:02 97837371 |WMTW BROADCAST G 1348 |TRANSMIT ECM 1|0K 00'18
05705 11:03 98286630 1349 |TRANSMIT ECM 1|0K 00’26
05705 11:05 97746849 1350 | TRANSMIT ECM 1|0K 00'17
05705 11:06 97610318 1351 [TRANSMIT G3 1|0K 00'34
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ST. TIME CONNECTION TEL CONNECTION ID NO. MODE PGS. | RESULT
£05/05 04:11 97771473 1340 | TRANSMIT ECM| 1|0K 00'25
£05/05 05:16 917168711726 | PRODUCTION DEPT 1341 | TRANSMIT ECM| 1|0K 00'42
£05/05 06:14 912072876545 1342 | TRANSMIT ECM| 1|0K 00'22
£05/05 06:16 912072875428 1343 [TRANSMIT ECM| 1|0K 00'14
£05/05 10:57 97916920 | PRESS HERALD NEW 1344 [ TRANSMIT ECM| 1|0K 00'17
#05/05 10:58 97812060 1345 | TRANSMIT ECM| 1|0K  00'26
#05/05 10:59 97813283 1346 | TRANSMIT ECM| 1|0K 00'17
#05/05 11:01 98783505 1347 | TRANSMIT ECM| 1|0K 00'14
#05/05 11:02 97837371 |WMTW BROADCAST G 1348 | TRANSMIT ECM| 1|0K 00'18
#05/05 11:03 98286630 1349 [TRANSMIT ECM| 1|0K  00'26
#05/05 11:05 97746849 1350 [TRANSMIT ECM| 1[0K 00'17
#05/05 11:06 97610318 1351 | TRANSMIT G3 1[0OK  00'34

05/05 21:00 97822165 1352 | TRANSMIT ECM| 1|0OK  00'17
05/05 22:22 97732525 1353 | TRANSMIT ECM| 4|0K 01'15
05/05 22:25 97865432 1354 | TRANSMIT ECM| 1[OK 00'20
05/05 22:45 98464351 1355 | TRANSMIT 0[NG  00'00
0 STOP
05/05 22:46 98464358 1356 | TRANSMIT ECM 0K 00'33
05/05 23:10 97660979 1357 | TRANSMIT G3 OK  00'45
05/05 23:38 96263052 1358 | TRANSMIT ECM 0K 01'19
05/06 00:39 97916920 | PRESS HERALD “NEW ™91 359 | TRANSMIT = s EOM: 0Ky 0142
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290 Tuttle Rd

Cumberland, ME 04021

Phone: 207-829-2205

Fax: 207-829-2224

Web: www.cumberlandmaine.com
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1. Tanks - 2 each - 300' Diameter
2. Vaporization- Pumps- etc

3. PowerGneration- Substation
4. Builidngs- Admin- Maint.

5, Desalinization

6. Boat
300 150 0 300 Feet
[ - -]

1" =150




Hope Island

Cumberland
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ST. TIME CONNECTION TEL CONNECTION ID NO. MODE PGS. RESULT
#06/04 23:00 207 775 7935 6149 [AUTO RX ECM 5| 0K 01'09
05704 23:07 6150 [AUTO RX ECM 1|0K 00'45
#05/04 23:32 2077219177 6151 |AUTO RX ECM 2| 0K 02'50
#065/04 23:43 912073952406 1335 |TRANSMIT ECM 2 (0K 01'00
05705 00:19 914018229266 1336 | TRANSMIT ECM 3 (0K 00'51
#05/05 01:57 97918000 1337 |TRANSMIT ECM 1|0K 00'27
#05/05 02:36 94543032 1338 | TRANSMIT ECM 20K 00’22
%05/05 02:37 915064334619 1339 [TRANSMIT ECM 20K 00'25
#05/05 04:11 97771473 1340 | TRANSMIT ECM 1({0K 00'25
#05/05 05:16 917168711726 | PRODUCTION DEPT 1341 |TRANSMIT ECM 1|0K 0042
#05/05 06:14 912072876545 1342 | TRANSMIT ECM 1{0K 00'22
#05/05 06:16 912072875428 1343 |TRANSMIT ECM 1|0K 00'14
05/05 10:57 97916920 | PRESS HERALD NEW 1344 | TRANSMIT ECM 1 (0K 00'17
05705 10:58 97812060 1345 |TRANSMIT ECM 1|0K 00'26
05705 10:59 97813283 1346 |TRANSMIT ECM 1|0K 00'17
05705 11:01 98783505 1347 |TRANSMIT ECM 1|0K 00'14
05705 11:02 97837371 |WMTW BROADCAST G 1348 [TRANSMIT ECM 1|0K 00'18
05705 11:03 98286630 1349 [TRANSMIT ECM 1| 0K 00'26
05705 11:05 97746849 1350 [TRANSMIT ECM 1| 0K 00'17
05705 11:06 97610318 1351 [TRANSMIT G3 1|0K 00'34




CUMBERLAND TOWN COUNCIL
PUBLIC HEARING NOTICE

SPECIAL MEETING
TUESDAY, MAY 4, 2004

The Cumberland Town Council will hold a special
meeting, 7:00 p.m., Tuesday, May 4, 2004, at the
Cumberland Town Hall, 290 Tuttle Road, to consider
and adopt the FY 2004/05 Municipal Budget. Interested
parties are invited and encouraged to attend. An
opportunity for comment will be provided dur<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>