Agreement for Provision of Information Regarding MaineHealth Affiliates,

Joint Ventures, and Other Agreements,

And Review by the Office of Attorney General

This is an Agreement of January 14, 2002, between MaineHealth, a Maine non-
profit corporation based in Portland, Maine, and the Office of Attorney General of the
State of Maine, and is executed contemporaneously with an Agreement entitled
Agreement Between Mainellealth and Office of Attorney General Regarding Advertising

of Hospital Services.

In consideration of the covenants and promises expressed herein, and in the
related Agreement the parties agree as follows:

A. Submission of Information to Office of Attorney General

1.

Information Regarding Agreements in Force as of January 1, 2002,

Beginning 45 days from the date of this Agreement, MaineHeaith will
provide the Office of Attorney General with documentary and other
information comprising and fully describing the following agreements to
which MaineHealth or a MaineHealth member listed in Appendix A is a

party:
a.

b.

Affiliation Agreements in force as of January 1, 2002

Agreements in force as of January 1, 2002 with Affiliates pursuant
to Affiliation Agreements

Agreements in force as of January 1, 2002 with other non-member
hospitals or home heaith organizations for the purpose, or with the
foreseeable effect, of avoiding duplication of hospital or home
health services

All such submissions shall be completed within 90 days of the date
of this Agreement. The Attorney General may request production
of further relevant documentation relating to any such affiliation
agreements or other agreements, which shall be provided within 30
days of any such request.

Information Regarding Future Agreements.

Not later than 30 days prior to entering into any of the following
agreements, MaineHealth will provide the Office of Attorney
General with documentary and other information comprising and
describing the following Agreements MaineHealth or a
MaineHealth member listed in Appendix A is a party:

i New Affiliation Agreement -

if. New Joint Venture Agreement



iil. New Agreements for the purpose or with the foreseeable
effect of avoiding duplication of hospital or home health or
other services provided by MaineHealth or its members
listed in Appendix A

1v. New Agreements pursuant to an Affiliation Agreement,
except that if the Agreement is not intended to be and will
not be implemented until 30 days following submission for
Attorney General review, and may be cancelled without
penalty by MaineHealth or its membets, the Agreement
may be submitted for Attorney General review up to 30
days following its execution,

Nothing in this Agreement requires MaineHealth to furnish such
information specified in Section A for joint ventures or for
agreements with entities listed in Appendix B, or renewals of any
agreements that had been previously been furnished to the Office
of Attorney General. Nothing in the Agreement limits the exercise
of the Attorney General’s statutory authority to obtain such
information for joint ventures in existence as of December 31,
2001.

B. Office of Attorney General Review. Within 60 days of the completion of a

submission described in Paragraph A (1) for any Agreement, or within such reasonable
time as the parties may agree upon in view of the volume of such submissions, and
within 30 days of the completion of a submission described in Paragraph A (2) for any
Agreement, the Office of Attorney General will notify MaineHealth of the results of its
review of such Agreement. Specifically, the Office will advise MaineHealth as follows:

1.
2.

The Office of Attorney General has no present objection to the Agreement

The Office of Attorney General has an objection to the Agreement which
is or may be curable with modifications or conditions

The Office of Attorney General has an objection to the Agreement, which
is not curable with modifications or conditions

C. MaineHealth Response to Office of Attorney General Review.

I.

If the Office advises MaineMHealth pursuant to § B(2) or § B(3) that it
objects to an Agreement, then within 30 days thereof, MaineHealth may,
at its option:

a.

Terminate the Agreement, and so notify the Office of Attorney
General.

Modify the Agreement or attach conditions to the Agreement, in a
manner that, after discussion between MaineHealth, the parties to
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the Agreement, and the Office of Attorney General, is mutually
agreeable to the Office of Attorney General and MaineHealth

c. File a reqiest for a certificate of public advantage for the
Agreement, or Agreement as modified, pursuant to the Hospital
Co-operation Act, 22 M.R.S.A. § 1881 et seq.

d. If after efforts made in good faith to resolve its differences with the
Office of the Attorney General, MaineHealth concludes (1) that it
does not agree with the Office of the Attorney General’s objection,
or with the modifications or conditions specified by the Attorney
General; and (ii) that it does not believe that the conduct subject to
review constitutes an antitrust violation of any kind, MaineHealth
may notify the Office of the Attorney General that it intends
neither to terminate, modify nor file a request for a certificate of
public advantage with respect to the Agreement.

2. If MaineHealth chooses the option specified in ] C(1)(a) ,§ C{1)(b), or §
C(1)(c), the Office of Attorney General shall not file any action

challenging the lawfulness of such an Agreement under 10 M.R.S.A. §
1101 et seq or 5 MLR.S.A. § 207 et seq.

D. Enforcement. The Covenants in this Agreement are enforceable through specific
performance in Superior Court. Nothing herein shall be construed to bar the Attorney
General from taking, in his sole discretion, any prosecutorial actioni under the antitrust
laws he may deem appropriate with respect to any Agreement as to which MaineHealth
has declined or failed to submit written information or documentation as provided in
paragraph A above, or with respect to any Agreement as to which MaineHealth has
informed the Attorney General that it will neither terminate, modify the Agreement nor
file a request for a certificate of public advantage with respect thereto; or with respect to
any joint venture currently in existence , or any other agreement which is not within the
scope of this Agreement.

E. Expense for Review. To defray the Office’s expenses in reviewing the

Agreements hereunder, MaineHealth will pay $15,000 to the Office of Attorney
General. The Attorney General and MaineHealth jointly acknowledge the importance of
education in the area of health care antitrust law. MaineHealth will deposit an
additional $10,000 to a special account created by the Attorney General. This account
will be specifically restricted in its use to the funding of conference(s) sponsored by the
Office of the Attorney General to educate providers and other stakeholders concerning
antitrust law and policy.

F. Definitions. For purposes of this Agreement, the following terms shall have the
following meanings:

I. Affiliate Agreement. A written agreement between MaineHealth, for itself
or on behalf of one or more of its hospital members, with one or more
other non-member hospitals or corporate parent of a non-member hospital,
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which expresses the parties’ agreement to explore opportunities for co-
operation or collaboration in the provision of health care services, or
through which the parties agree that they may be described as affiliates in
materials distributed to the consuming public or press. The Affiliate
agreements currently in force are between MaineHealth and each of the
following: MaineGeneral, Mid Coast Health Services, Southern Maine
Medical Center and Sisters of Charity Health System.

Agreements Pursuant to Affiliation Agreements. The phrase “agreement
... pursuant to an affiliation agreement”, as used herein, means any
written document comprising an agreement, understanding, arrangement,
or cooperative project entered into between MaineHealth or any of its
members with any affiliated organization, or any of its members or

" subsidiaries.

Agreement for the Purpose or with the Foreseeable Effect of Avoiding

- Duplication of Hospital Services. A written agreement between
MaineHealth or any of its hospital members, and any non-member hospital
located in Southern Maine, or non-member hospital located anywhere in
Maine and having at least 200 hospital beds, if the agreement has as its
purpose or foreseeable effect to avoid duplication of hospital services,

Agreement for the Purpose or with the Foreseeable Effect of Avoiding the
Duplication of Home Health Services. A written agreement concerning the
provision of home health care services between MaineHealth or any of its
home health care-providing members, and any home health care service
entity located in Southern Maine, if the agreement has as its purpose or
foreseeable effect to avoid duplication of home health care services.

Agreement for the Purpose or with the Foreseeable Effect of Avoiding
Duplication of Other Services. A written agreement concerning the
provision of health care services other than educational or laboratory
services; provided further that such agreements shall not include
agreements or renewal of prior agreements relating solely to the purchase
by MaineHealth or its hospital members of physician services to deliver or
support hospital services.

Southern Maine. The counties of York, Cumberland, Oxford, Sagadahoc,
Lincoln, Kennebec, Knox, and Androscoggin.

Joint Venture. A business entity established jointly by MaineHealth or a
hospital member of MaineHealth, and one or more other non-member
hospitals or corporate parent or affiliate of a non-member hospital, for the
joint provision of one or more health services, in which MaineHealth or a
hospital member of MaineHealth owns at least 20% of the equity, if
organized as a for-profit entity, or is a corporate member and has at least
20% of the governing power, if organized as a non-profit entity.



8. Hospital services. Any hospital-provided program, or grouping of clinical
services or procedures recognized as a diagnostic-related group under the
Medicare reimbursement system. Hospital services include physician
services provided in a hospital setting, except as excluded by the provisos
in Section F(5).

9, MaineHealth members. The entities listed in Appendix A.
G. Term. This Agreement expires on December 31, 2004.

IN WITNESS WHEREOF, the parties have made this Agreement as of the day and
year first above written.

State of Maine
Office of Attorney General

By @;@'{L&’\L‘*

Francis Aclkerman
Chief, Public Protection Division
Office of Attorney General

Date: January 14, 2002

MaineHealth, for itself and its
members, including Maine Medical Center

o S/l
A & W

Donald E. Quigley
Vice President for Legal Affairs
MaineHealth

Date: January 14, 2002




Appendix A

Entities Furnishing Information Pursuant to

Agreement for Provision of Information Regarding Mainellealth Affiliates,

Joint Ventures, and Other Agreements,
And Review by the Office of Attorney General

January 14, 2002

MaineHealth

St. Andrews

Maine Medical Center

Spring Harbor Hospital

St. Andrews Hospital

Spring Harbor Counseling

Miles Health Care

Western Maine Health

St Andrews Hospital

Western Maine Health

Stephens Memorial
Hospital Association

Community Health Services
Group

Western Maine Multi-
Medical Specialists

Western Maine Nursing
Home, Inc,

‘Maine Medical Center -

MMC Medical Serv1ces
Corp.

Maine Hospitalist Services,
Inc.

Commumty Health Serv1ces
Group:. S

Commumty Health
Services, Inc.

Miles Health Care .

Personal Health Services,
Inc.

Miles Memorial Hospital

Cove’s Edge, Inc.

Miles Medical Group




Appendix B
Entities Not Furnishing Information Pursuant to
Agreement for Provision of Information Regarding MaineHealth Affiliates,
Joint Ventures, and Other Agreements,
And Review by the Office of Attorney General
January 14, 2002

NorDx

Practice Partners

Synernet

Maine PHO

Intellicare

Occupational Health
and Rehabilitation
Services

MainePartners

MMC PHO

New England
Rehabilitation
Hospital

Maine Heart Center

Maine Cancer
Physicians
Organization

Management for
Home Care, Inc.
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STATE OF MAINE  Nancy A. Desjardin SUPERIOR COURT
KENNEBEC, SS. e mmnn CIVIL ACTION i
MAY — o 20U DOCKET NO.CV00 -87
Clerk of Courts .
Kennebec County
STATE OF MAINE, )
)
Plaintiff )
) a
v, ) CONSENT DECREE
)
)
BRIDGTON HOSPITAL, )
- formerly North Cumberland Memorial )
Hospital, a Maine nonprofit )
corporation with a registered office in )
North Bridgton, Maine; et al. )
)
Defendants )

WHEREAS Defendant Bridgton Hospital denies all allegations of unlawful
conduct, but nevertheless desires to resolve this disputed matter without incurring the
costs and uncertainties of litigation; and

WHEREAS Plaintiff, the State of Maine; is filing the Complaint herein
concurrently with this Decree; and

WHEREAS Plaintiff and Defendant Bridgton Hospital agree to the entry of this
Decree without trial or adjudication of any issue of fact or law raised by the Complaint
and without any admission by Defendant with respect to such issges:

NOW;_}HEREFORE, before the taking of any testimony and without trial or
adjudication of any issue of fact or law and upon consent of the parties hereto, it is hereby

ORDERED AND DECREED as follows:
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State of Maine v. Bridgton Hospital, et al.
Consent Decree

Page 2 of 4

I. JURISDICTION

This Court has jurisdiction of the subject matter of this action. The Complaint
states a claim upon which relief may be granted against Defendant Bridgton Hoépital
under 5 M.R.S.A. §§ 207, 209; and under 10 M.R.S.A. § 1101.

II. RELIEF

1. Defendant Bridgton Hospital, its officers, agents, servants, employees, and
other persons in active concert or participation with them are hereby permanently
enjoined

(a) from entering into any cbntract, combination or conspiracy in restraint of
trade or commerce in the State of Maine;

(b) from entering into or giving effect to any agreement tb allocate or divide
territories, customers or advertising markets located partly or wholly within the State of
Maine with any compet_itor.

2. Defendant Bridgton Hospital shall pay to the Attorney General the sum of
$10,000 to be applied to enforcement purposes pursuant to 5 M.R.S.A. § 209.

3. Defendant Bridgton Hospital shall pay to the Attorney General a portion
of his costs of investigation in this matter and of the costs of this suit, including an
attorney’s fee, pursuant to 5 M.R.S.A. § 2_()9? in the amount of $5,000.

4. . Within six months after the entry of this Consent Decree and annually for
the succeeding three years, Bridgton Hospital shall conduct an antitrust compliance
program for all employees in senior management positions, including without limitation

its Chief Executive Officer, Chief Financial Officer, Medical Director and Director of



State of Maine v. Bridgton Hospiral, etal
Consent Decree

Page 3 of 4
Nursing, Bridgton Hospital shall inform the Attorney General in writing, within 30 days
following each such program, concerning its compliance with this provision.

III. RETENTION OF JURISDICTION

Jurisdiction is retained by this Court for the purpose of enabling any of the parties
to the Decree to apply to this Court at any time for such further orders or directions as
may be necessary or appropriate for the construction or implementation of the Decree, or
for the modification of or relief from any of the provisions hereof, and for the

enforcement of compliance herewith.

THE STATE OF MAINE:

%&U\C—*
FRANCIS ACKERMAN
Chief, Public Protection Unit
Six State House Station
Augusta, ME 04333

(207) 626 8800

Bar No. 2125

Dated: CONSENTED TO ON BEHALF OF
4/ / 07 / 2%,

Dated:

CONSENTED TO ON BEHALF OF
BRIDGTON HOSPITAL:

AL

“MICHAEL R. POULIN, ESQ.
Skelton, Taintor & Abbott
95 Main Street
PO Box 3200
Auburn, ME 04212-3200
(207) 784-3200 -
Bar No. 2578
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State of Maine v. Bridgion Hog'pital, et al.
Consent Decree

Page 4 of 4
It is hereby ORDERED AND DECREED as set forth above; judgment shall

enter in accordance with the above terms, which are incorporated by reference herein.

 Dated: 5/%/@ ﬁ%ﬂ

Justice, Superior Court 4

£



Agreement Between MaineHealth and Office of Attorney General
Regarding Advertising of Hospital Services

This is an Agreement of January 14, 2002, between MaineHealth, a Maine non-
profit corporation based in Portland, Maine, and the Office of Attorney General of the
State of Maine.

In consideration of the mutual covenants contained herein, it is hereby agreed as

follows:

1. Covenant. MaineHealth covenants, for itself and its current hospital members, and
while acting on behalf of its current or future members, that it will not enter into
or give effect to any agreement with any non-member hospital, or with persons
acting on behalf of a non-member hospital, to refrain from or to reduce or curtail
advertising of hospital services in any medium in any market located partly or
wholly within the State of Maine.

2. Proviso. Nothing in Paragraph 1 is intended to obligate MaineHealth or its
member hospitals to advertise in the service area of other community hospitals, or
is intended to prevent MaineHealth or its hospital members from electing not to
advertise, or canceling any advertising, if MaineHealth or its member is not so
acting pursuant to an agreement with a non-member hospital or with persons
acting on behalf of a non-member hospital. Nothing in Paragraph 1 of this
Agreement is intended to prohibit MaineHealth, or its tertiary-care hospital
member Maine Medical Center, from unilaterally adopting and implementing a
policy to assist outlying local hospitals in their efforts to provide hospital services
to local residents.

3. Enforcement. Paragraph 1 of this Agreement is specifically enforceable in
Superior Court.

4, Disrnissal. MaineHealth, for itself and its hospital members, and the Office of
Attorney General, on behalf of State of Maine, will execute and file a stipulation
of dismissal, with prejudice pursuant to Rule 41(a)(1)(ii) of the Maine Rules of
Civil Procedure, in Dkt. No. CV 00-548, now pending in the Superior Court of the
State of Maine, Cumberland County.

5. Scope. For purposes of this agreement, a MaineHealth hospital member is a
hospital controlled by MaineHealth, through direct corporate control or through
corporate control of the parent organization of the hospital. MaineHealth hospital
members as of the date of this Agreement as defined herein are the following:
Maine Medical Center, Spring Harbor Hospital; Miles Memorial Hospital; St.
Andrews Hospital, and Stephens Memorial Hospital.

6. Related Agreement. MaineHealth and the Office of Attorney General are also
entering into an Agreement for Provision of Information Regarding MaineHealth




Affiliates, Joint Ventures, and Other Agreements and Review by the Office of
Attorney General.

IN WITNESS WHEREOF, the parties have made this Agreement as of the day and year
first above written.
State of Maine

Office of Attorney General
Date: January 14, 2002

By 4 l[/{/’\l,—__

Francis Ackerman
Chief, Public Protection Division
Office of Attorney General

MaineHealth, for itself and its hospital
members (including Maine Medical
Center)

Date: January 14, 2002
o Tt
_ e /AN

Donald E. Quigley
Vice President for Legal Affairs
MaineHealth




STATE OF MAINE SUPERIOR COURT

KENNEBEC, §§8. CIVIL ACTION
DOCKET NO.
STATE OF MAINE,
Plaintiff
Y.
BRIDGTON HOSPITAL,

formerly North Cumberland Memorial
Hospital, a Maine nonprofit corporation
with a registered office in

North Bridgton, Maine;

COMPLAINT
(Injunctive Relief Requested)

-MAINEHEALTH, a Maine nonprofit
corporation with a registered office in
Portland, Maine;

MAINE MEDICAL CENTER, a Maine
nonprofit corporation with a registered
office in Portland, Maine;

R T i A T T I S e S T g S, ST N e A I S T N

Defendants

I. INTRODUCTION

1, In this antitrust enforcement action, brought pursuant to 10 M.R.S.A.
§§1101 and 1104 and 5 M.R.S.A. §§207 and 209, the Attorney General of the State of
Maine seeks injunctive relief and civil penalties.

II. PARTIES

2. Plaintiff the State of Maine sues, by and through the Attorney General, in

its sovereign capacity. The Attorney General is charged by statute with the enforcement

of the antitrust laws, including 5 M.R.S.A. §207 and 10 M.R.S.A. 1101.



3. Defendant Bridgton Hospital, a comﬁunity care hospital facility located in-
Bridgton, Maine, is now a wholly-owned subsidiary of Central Maine Health Care
Corporation (“CMHC"), a health care company headquartered in Lewiston, Maine. At the
time of the events described below, Bridgton Hospital was an independent, free-standing
company.

4. MaineHealth, a health care company headquartered in Portland, Maine, is
the parent corporation of Maine Medical Center, as well as other affiliated entities
operating facilities in southern Maine, including Community Health Services, a clinic
located in Bridgton.

5. Maine Medical Center (“MMC?”), located in Portland, is the largest
hospital facility in Maine, providing a full range of services from community care
through sophisticated tertiary care. MMC s a subsidiary of MaineHealth. Through
MaineHealth, MMC is affiliated witﬁ community care hospitals located in Damariscotta
and Boothbay, Maine. |

III. JURISDICTION AND VENUE‘

6. This Court has jurisdiction over this action pursuant to 4 M.R.S.A. §105, 5
MR.S.A. §209, 10 MR.S.A. §1104, and 14 M.R.S.A. §6051 (13).

7. Venue is proper in this Court pursuant to 5 M.R.S.A. §209 and 14 .
M.R.S.A. §501.

1IV. MARKET FACTS

8. At all relevant times, MaiheHealth and MMC competed with Bridgton
Hospital in the market for the provision of community care services to residents of

Bridgton, Maine and surrounding areas (“the relevant market™), Neither MaineHealth nor



MMC was involved, at any relevant time, in any joint venture or contract integration with
Bridgton Hospital relating to the provision of community care services,

9. At all relevant times, MaineHealth and MMC competed in the market for
referrals for tertiary care from Bridgton Hospital, and other community hospitals in
southern Maine with other tertiary care institutions. Neither MMC nor any other tertiary
care institution was involved, at any relevant time, in any joint venture or contract
integration with Bridgton Hospital relating to the provision of tertiary care services,

10. At all relevant times, Bridgton Hospital possessed a high market share in
the relevant market. At all relevant times, Bridgton Hospital, in combination with MMC,
possessed market power in the relevant market.

V. VIOLATION OF LAW

11.  During the period February through August, 1997, MHC and MMC

instituted a program of advertising twice monthly in the Bridgton News, a local weekly

with a significant circulation in the relevant market. The program was scheduled to
continue through June, 1998. Copies of the advertisements placed by MaineHealth and

MMC in the Bridgton News are attached hereto as Exhibit A and incorporated herein by

this reference.

12, | The advertisements referred to in the foregoing paragraph:

(a) advertised the connection and relationship between MaineHealth and
MMC;

b advertised primary care services of a kind typically provided by

community hospitals, and actually provided by Bridgton Hospital, including, without



limitation, outpatient services such as surgery, mammography and other breast care
. services; and

(c) advertised the advantages of choosing to obtain health care through an
integrated delivery system such as that offered by MaineHealth, MMC and their
affiliates, rather than an independent, free-standing community hospital such as Bridgton
Hospital.

13. Prior to July, 1997, the advertisements run by MaineHealth and MMC
were modest in size. On July 17, 1997, as paﬁ of the series, MaineHealth and MMC ran a
full-page advertisement which specifically contained all three of the elements described
in the foregoing paragraph.

4. On]J ﬁly 25, 1997, John C. Weisendanger, President of Bridgton Hospital
wrote a letter to Donald McDowell, President of MaineHealth, enclosing a copy of the
July 17 advertisement. In the letter, Weisendanger stated:

(a) “I have had a number of physicians and Board members suggest that this
isa diréct affront to what has been a strong and growing clinical relationship with
[MMC] and its physicians”;

(b) “we have become formally affiliated with your internal medicine and
pediatric residency programs”;

(c) “[e]ven though our hospital has had a close relationship with Central
Maine Medical Center, the vast majority of our referrals for specialty consultation and
treatment go to [MMC]”;

(d) “advertisements of this nature run the risk of being harmful in that they

tend to create confusion in the minds of patients”;



(e) “your earlier initiative to create a stronger collaboration among hospitals ..
is a vastly preferred strategy.”

In closing, Weisendanger stated: “I would appreciate knowing if MaineHealth plans to

continue similar advertising plans” (emphasis added). Weisendanger’s letter constituted a

solicitation to MaineHealth and MMC to enter into an agreement to cease and refrain

from advertising in the Bridgton News, in return for considerations relating to referrals

for tertiary care. A copy of Weisendanger’s letter is attached hereto as Exhibit B and
- incorporated herein by this reference.
15. On July 31, 1997, McDowell responded to Weisendanger by letter. In his
response, McDowell apologized “for the unintended problem” and assured Weisendanger

that “if these messages are viewed as an attempt to confuse, we will not run them”

(emphasis added). McDowell’s letter constituted acceptance of the splicitation described
and alleged in the foregoing paragraph. McDowell subsequently confirmed this
acceptance in the course of a telephone conversation with Weisendanger in early August,
1997. A copy of McDowell's letter is attached hereto as Exhibit C and incorporated
herein by this reference. |

16. On August 11, 1997, through an agent, MaineHealth and MMC directed
the Bridgton News to cancel the remaining advertisements which had been scheduled to
run as part of its campaign through June 1998. The agent acted pursuant to express
instructions from Wayne Clark, Director of Marketing for MaineHealth and MMC.

17. Since August 11, 1997, neither MaineHealth nor MMC has placed any

advertising with the Bridgton News.




18.  Asaresult of the agreement by and between MaineHealth, MMC and
Bridgton Hospital, cornpetition in the relevant market for community care services has
been restrained and reduced.,

19.  The agrccmeﬁt entered into by and between MaineHealth, MMC and
Bridgton Hospital, as set forth in paragraphsrll through 18 above, constitutes an illegal
market allocation or market division and a per se violation of 10 M.R.S.A.§1101. In the
alternative, the agreement violates the law under a rule of reason analysis. In addition, the
agreement constitutes an intentional unfair trade practice violative of 5 M.R.S.A. §207.

VI. PRAYER

WHEREFORE, Plaintiff the State of Maine respectfully requests that this Court:

A, Declare that the Defendants’ conduct as set forth in this Complaint
violates 10 M.R.S.A. §1101 and 5 M.R.S.A. §207;

B. Permanently enjoin the Defendants, their agents, officers, employees,
assigns or other persons acting for them or under their control (i) from entering into any
confract, combination or conspiracy in restraint of trade or commerce; and (ii) from
engaging in any unfair method of competition;

- C Permanently enjoin Defendants from entering into or giving effect to any
agreement to allocate or divide territories, customers or advertising markets with any
horizontal competitor for the purchase or sale of any good or service;

D. Assess against each Defendant a civil penalty pursuant to 10 M.R.S.A.
§1104 and pursuant to 5 M.R.S.A. § 209 for each course of conduct constituting an

antitrust violation or an intentional unfair trade practice;



E. Assess against Defendants the costs of suit, and the costs of the

investigation of the Defendants, including attorney fees, pursuant to 5 MLR.S.A. §209;

and
F. Grant such other and further relief as the Court deems just and proper.
Dated: & /5 / 77, ANDREW KETTERER
Attorney General

L& N

FRANCIS ACKERMAN
Chief, Public Protection Unit
Six State House Station
Augusta, ME04333

(207) 626 8800

Bar No. 2125
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tmns, working - .
" together to makc
Maine the
“" healthiest place
in Amcrica .
Who are we? Wcrc
Ma.mc Medical Ccnte:r,
offering
complete’
inpatient
services at
our main
ca.rnptls, and -
oﬁ'cmtg outpatient services at our
- Brighton and Scarborough
* campuses, We’ re the home care
professionals of Commumty
Health Services, serving you
from Portland, Windham,

Tbe care you need, z‘/Je  people you z‘mﬂ‘

Formerly the Maine Mcd}cd Center Foundation

PR T

" ‘and Bridgton.
We're primary
* care physicians
in Falmouth,
Cape Elizabeth, Portland,
. Scarborough, Biddeford,
Gorham, Westbrook,
" Yarmouth and
-Windham, We're ..
specialist physicians -
serving the needs
"-of the entire state,
We re working harder
nat workmg togcther,
sharing information
m".l resources, focusing
our erergies and téch= -
nology on your hcalth
and medical care,
‘Whether it’s hlgh-tcch
emergency surgéry or’
; compassxonate home <
hcaIthcarc, ’
" ‘MaineHealth has
- the facilities, the.
;..profcssmnais, and -
. the tcchno!ogy
© -to méet your’
healthcare needs.

Fagh
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" MAINE MEDICAL CENTER

When a woman is batthng breast cancer, '

- Some mistakeily t}
- care process just when they need to be .-

farnilies need. Find'out what resources

]om us for a sewiriar for husbana's, parfners,
‘and ﬁnml:es presenfed by Maine Medical..x
Center s Bmast Care Cenfer.

”lts My flght Too” K
Tuesday, April Bth

e Dana Center Audutorium

i o at Maine Medlcal Center

r:’g;

her husband and Eamlly suffer too.

alone, Many feel left out of the health=+ .

most involved. Fortunately, a trend is ;__;
developing to produce the support .-

are available to you‘ a partner in the
fxght agamst cancer

Our speaker, Peter Paul ]esep, is the
Director of Public Affairs and. el
Government Relations for the Northeast
HealthCare Quality Foundation. He’

contends that peoplé need support n‘( cis

order to support their partners. The *

seminar will provide comforting adv1ce
for any farmly facmg anillness. .. -z )

R T

e.A.a-
| e

Please join us for thzs and future

%ﬁ%ﬂg\g ";IOMEN /1%” '

semznars.

- Walch for announcements of upcommg
topn:s, dalés; and tzmes

- _UL"‘- L R R T

they need tobe ,\.' :
“heroes. Sometryto ‘deal with their pain =
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'94 Hyundai Excel GS
Loaded, 29K

'a4 Eagle Talon ES
Loaded, 58K -

‘95 Nissan King Cab 4x4
40K

95 VW Jetta it GL

5 5pd.. Air, 30K,

35 Nissan King Cab

5 8pd., 30K

'95 Ford F-150 Ext, Cab XLT
EIN

'84 Toyota King Cab 4x4
A0K, Leaded

'96 Ford F-150 XL 4x4

Auto., 20K, Long Bed

‘93 Mercury Sable Wagon
B0, One Owner, Loaded

'B3VW Fox GL

One Qwner, Loaded -

‘92 Mercury Sable
50K, Loaded

'83 Chevy Cheyenna 1550
30K, B Foot Bad, Badiner

‘34 Nissan Pathfinder 4X4
44, Cruies, TilL, 5 Spd,, Blus

'93 lsuzu Rodeo

5 Spd., Alr, V6, 4X4 1 Ovmnex, Low Miles
'95 GMC Sonoma Ext. Cab
L3, Loaded, 17K

'94 Nlssan 4X2 XE

Plear Sildar Window, 20K, 1 Ovwner

‘93 Nissan 4X4

5 Spd., AMFM Casseite, 30K

‘84 Dodge Dakota Sport SE
8Cyl., 55pd., 28K, Pad Bostty 1

NORMAN-DAVID

USED CARS

Route 302
No. Windham, ME

207-892-8536

“Extfudestan & titte. Not responsible farTypogra



alt Humﬁsm

al ¢ Wmm&mbﬁ&
5. . Humﬁcsm ﬁoﬁm
mmﬂgmwmm

t Hum:\m_,m\ an

amo? Huammam:ﬁ

Shaft Drive
Xplorer 500

[]

| Nnno Ucﬂﬁ
Zero Hum.wuuohnm ._

In welcoming you to the
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“Breast mE,m mmﬂﬁ, we .538 N

i

- Bt Maine Medical
N 1
nmnnm“;. 5

m.noc_um. We offer- the finest

“Breast’. an.no_omw» most “advanced

.Care Center, we Q_ESH tests, mnn Eomf

m:ﬁ wo: a <o_nm in: on. care. . Rmﬁmﬂmm Bm&n& owEEbm Y
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Em encourage wd: to, mrEm your . . m<mnm2m. mE as Eﬁm as ‘we .

wmmv _ﬁmssm 8 your, _mmmmr Emnm

‘.Eq ineet RN&E@
- wilh our Commimity
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$42° Alr Induction nnn_n

Nono iterest

www.husqvarna.com
36 Chain Saw~16*

. -22cuin.-22hp

. +Inertia chain brake

. -Lifetime ignition warranty
- AISOAVAILABLE:

[ ]

41 Chain Saw- 8. for'235%

INTO SPRING

_.._.I 130 Lawn Tractor 225R CAT .....::3_2.
+13 hp Kohler™ Command OHV cngine | *NEW! E-tech™ engine -
+Hydrostatic dfive 15 enin.-25¢cc :

- Ergonomic handle ™ Pt m
-Lifetime shaft & n_nnnoan ;
ignition Su:.nanw 1 .

1799

.mzam
in ANY used

"B Husqvarna

.w umm@.. auto., m\n. us_._, mmmﬁ. '
. Pwt windows, Much morel”

94 Eagle Talon, ES
Loaded, 5 mummam.m.._ﬂoo
95 Nissan King Cab
R 4.Wheel Drive, 5 Speed, Crulse, TR
-95 Pontlac Grand Am SE
4 Door, ABS, romamn_ .wox. H

uox. Automatle, _.omqoa

95 GMC Sonoma .
3 Spd,, X-tra Cab, 20K, Loaded ™7
Custom Paint, Sa. Comfort Eciton

93 Ford Explorer

B3K, 4x4, Automalk, Ar, Teal ,
‘94 Dodge Dakota Sport SE mw
6 Cyl, 5 Speed, 28K, Red Beauty

mano:_mm:mexﬁmi.ogm
Bedliner, Custom Wheels, Low Miles w

5 Speed, 29K, Step & Tow Bumper
94 GMC 1500 $
Auto., 8 Ft. Bed, Bedliner, Low Miles ul o
94 Chevy Cavaller 5
Red Beauty, Only 30K m
94 Joyota Corolla DX i w
‘4 Door, Low Mles : _
.95 Honda Clvic Coupe EX | m c
2 Door, 30K, Power Shder :
95 Toyota Corollr -
4 Doot Automatie. Pur et

m.l-.s..

y
94 Chevy 1500 w/8 Ft. Bed mm

-
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¢ Complete Sftewark
+ Foundations

¢ Sepflc Systoms

. Sepﬂc Tank Pumpling

v oravel & Paved Drtves

+ Snow Plowing

3ridgton, ME 04009-

Windham, Maine
12 m,
MLALTOR .

207-893-0444

CASCO - You can enjoy summer on
Thompson Lake! Very private end unit
with 2BR, 2B, fireplace, applianced
citchen, 2nd ﬂoor laundry area, 3
ieason screened porch, and deck. Let
athers mow the lawn while you enjoy
he sandy beaches, tenais courts 2nd
© = grove wharbecue, Offered at
200 - Call now fora showing.

lTISFIELD - Affordable f‘oun!r"

iving “within ¢asy commuting d
orway of Lewiston-Auburn! This
¢ll-mainlained 3BR Ranch i is Jocated
1 2 lovely ot withe .
ckyard ready for fhe kids 10 ptay or
¥ YOu 10 relax or garden. Home
‘atures hardwood floors and dayhght
isement. Offered at $69,900,

TISFIELD - Cicea 1800 - complele
:th comner posts and raised paneling,
de ping floors, many original doors,
nd-planed wainscoting, 2 I‘rep[accs
d beehive gven. Home has 4BR,
ached shed and 20 x 25 barn, ail

uated on 4 acres. A real value at this
.ce! $69,500,

House Loi in area of lovely homes.
*¢ach on desirable Thompson Lake in
5, lakeside barbecue area and boat
v 1o build, Easy commutc to Portland

lar view of Shawnee Peak and
L. delds and woods! Soils tested,

B fears, espec;a[ly if you have e /%E duscuss your ophons w1th you
Lo faxm!y iustory of breast dlsease ""t"‘

ey l“""_._;J_ﬁ?zt:__.f-

Ue'" W'ld'SER

- by t...‘.'\' o

-‘SUMMER STREET KEZAR FALLS, MAINE
«g@«We Are Open 7 Days A Week9 AM to 9 PM

o -“f.. i

Flshlng equme?nt tools yarn scatter rugs wal!paper and lmoieum
sneakers for the. -whole family, men's Ieather work boots, and men's’ work
pants, housewares ;ewe!ry. candy. noveltles & kmck knacks Mame T-
shlrts&caps and toys S

Furniture: Dmette sets convertlble sofas

living room sets; swivels, Canadian * @

rockers, recllners mattresses, box
sprtngs chests of drawers....t ‘

DRIVEA LITTLE, ; SN |
SAVE A LOT’ AT B K - SUMMER 3T,

e

. WWelch's Discount ~ . :

__; TaJk to us and ﬁnd out - _
o how little you could - |
S nave to fear.

geon specnahzmg in treatmg .
- hlgh-nsk patients, If you are E
: 'breast care is gettmg past your BRMST “found to be at hlghér risk, we’H 7

toughest part .of

But hke many women, you may '

At Mame Medlcal Center s Breast Care “find your sk is lower

7 Center, we'lI help ease your: worries. The than you theagﬁt. For

first step is a consu[tatton with Dr.’ moteinfonnation,_ call

Tracey Wetst:_erg, an oncolog:st special- usdu-ectly or through

.. , L o Medical oncofogrsf
12ing I cancer risk assessment and _your physician at Tracey Weisterg, M.D,,

‘ d breast
DNA testing; or Dr. Dixie Mills, a sur- 871-4339. .- - g:mrﬁ:ﬂs,s ulvr{g!;o ’

MAINE MEDICAL CENTER




. "SURGERY at 9:’00AM.

L nn AVnn W,
OV 74! e'_'

CLEARLY, TIMES are

CHANGING 7z HEALTHCARE. ;| |

Call for our quick update.

e've come 2 long way

since basic surgery

meant a week-long
stay in the hospital. As tech-
nology improves, more
surgery can be dunc on
an outpatient basis. You
might go to a surgical
center for treatment that
tikes just hours. Then, with home
care and rehabilitation you can continue
your recovery ac home. To some people, it
may appear rushed. {There’s not even
tiene to send Hlowers!) But like most, you
might be happy to trade a hospital bed
for your own. Whar important is that
you have trusted, local clinicians to help

you make healtheare decisions.

anaged care is
another change
that’s raising a

few eyebrows. In Maine, we

don't like being tald what ta
do — or where to go for care. Under the
umbreila of managed cace, choice takes

maqy forms, All plans ae diffesent.

Eachi involves trade-offs,
In some cases, your choices

may grow, Managed care

%, the choice to stop smoking

toward healthcace families or “integrated
defivery systems.” The
system is made
up of various
healthcare
providers: hospi-
tats, fabs, home
health agencies,
doctors’ offices, and others. The idea is
that by working together, they can offer

you better, more convenient care. And

bill to pay?

A

et

does have its advantages. For

ane thing, most plans put I i’s been a while since

new focus on staying well.

your fast medical experi- IR 1 9o el 8

Howp e
So more people may make O b Sy

ence, you're in for some

. surprises. Heallhcare is
and start going to the gym.

heing streamlined,

hese days it scems fike every- improved, and chariged

one's merging, Even hospitals. practically every day.

re ¥l

What we'te seeing is a trend For a quick summary

of what you need lo

know, call for our free brochure,
) 1-888-312-2733

MaineHealth, a family of health-
care services, includes Maine
Medical Center, Brighton Surgical
Center (Portland), Cammunity
Health Services (Porelar, !
Windbapm, Bridgton), and MMC
Diagnortic Centers (Scarborough,
Falmouth),

B e 5

won' it be nice if — someday —

there’s just one simple

MaineHealth

e care you need, the peaple you trust

/0t /97

0
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OTHER SPECIAL HAZARDS
of LIVING IN MAINE

here's nothing quice like

life in Maine.

Where clse do
rou have to worcy
about sharing the
road with 1 moosc?
Straying movse don't account
for most accidents, but they do
make a dent (to say the least). And our
tailure to wear seat bekts puls us ar
greater risk of injuries and fatatities, Only
halt' of Maing' residents wear seat belts,
far below the national average. By wear-
ing seat belts and obeying tratlic laws, we
greatly improve our satery. With proper
precautions, vou could meer up with a

moose and live to tell about it

erc in Maine, we love

fried dough. Bue fried

dough deesn’t love us. it

and other high-fat foods are
behind Maine's tendency toward
overweight (24% of Mainers are
considered obese). Add to that

the fact that one in four residents

We can all improve the state of our health.

has high chelesterol. No wonder
Maine has a high rate of heart

disense. Formunately, we grow

some of the healthiest
foods right here in Maine.
Gmd thing, because suddenly

that fried dough doesn't look too

appetizing,

ag one minue, sun the
next. Weathers some-

thing we

can't change.

But there is

something /{{/’

we can du to 4

/? by

help clear the air. Maine has the tench
highest smoking rate in the country
and the highest rate of smokers age
18-30. Not surprisingly, we have a
long list of health problems to match.
The good news is, smoking is 100%

preventable. And quitting is a sure-fire

- FOR MORE WAYS T0 STAY SAFE,

HI, AND HEALTHY
CALL FOR OUR FREE
BROCHURE. Long winters |

and ail, Maine is & great
place fo live. You can
make il even beiler, By
changing your lifesiyle
and making smad
choices, you can
trtprove the stale of
your heaith.

1-888-312-2733

Or visif our web site 3l wewmainehealth.ony

Mineg
mlu“m“” 4
REE Stopy,
o

MaineHealth is a family of health-
care tervices that inchides Maine
Medical Center, Miles Memorial
Hospital, St. Andrews Hospital,
and leading snrglrm’ centers, home
bealth agencies, speciadisis, diag-
nostic centers, and Prrmmy care
physicians serving Southers and
Central Maine,

way to improve your heaith forecast,

W\Y%

aimneHealth

The care you need, the peaple you trust




e State of Maine
v.

o ' Bridgton Hngpital
w ' EXHIBIT B

NORTHERN CUMBERLAND MEMORIAL HOSPITAL

P.Q, Box 238 - Sculh High Streel » Bridgton. Maine 04005-0230 - Tel. {207) 647-8841 - Facsimile (207) 647-8702
July 25, 1997 :

Donald McDowel]

President, MaineHeaith

465 Congress Street, Suite 600
Portland, Maine 04102

Dear Don:

I cali your attention to the enclosed advertisement from a recent edition of the Bridgton News. I have had a number of
physicians and Board members suggest that this is a direct affront to what has been a strong and growing clinical
relationship with Maine Medical Center and its physicians.

Even though our hospital has had a close relationship with Central Maine Medical Center, the vast majority of our
referrals for specialty consultation and treatment go to Maine Medical Center. We have always maintained that patients
have a choice when referrals are made and the natural travel pattern to Portland almost always prevails. '

1 recent years we have become formally affiliated with your internal medicine and pediatric residency programs. We
uave been fortunate to have two graduates of your internal medicine residency join our hospital staff, Dr. Henry Roy and
Dr. Paul Laband. I think the decision that these two physicians made to join our medical conmununity is largely based on
what they view as not only challenging practice opportunities, but also the opportunity to become colleagues with other
high quality physicians who are extremely dedicated to their patients.

We are proud of our hospital and its ability to help residents of our area maintain good health. I think advertisements of
this nature run the risk of being harmful in that they tend to create confusion in the minds of patients. -I think your earlier
initiative to create a stronger collaboration among hospitals and their doctors is a vastly preferred strategy.

I would appreciate knowing if MaineHealth plans to continue similar advertising plans. Thank you.,

With personal regards,

794

ohn C. Wiesendanger
President/Chief Executive Officer

JICWihd
Enc. 0327

C: William Young, Jr., President, Central Maine Health Care
William Chalmers, Chairman of the Board of Directors, NCMH

SERVING  MAINE Saldwin - 8ridgton « Brownlield - Casco - Cornish « Denmark « Fryeburg - Harrison + Hiram - Kezar Falls - Lovel| - Naples
Porer - Raymend - Sebago - Stencham « Sigw - Sweden - Walerford » Wingham NEW HAMPSHIRE Mt Washington Valley Communities



State of Maine

. . - ; v. .
MaineHealth = iess

465 Cangrese Straet » Suite 800 » Partland, ME 04101-3537 EXHIBIT C
(207} 775-7001 » fax (207} 775-7020

Confidential Pursuant to
16 M.R.S.A 614
July 31, 1997

Mr. John C. Wiesendanger
President/Chief Executive Officar
Northern Cumberland Memaorial Hospital
P.0G. Box 230

Bridgton, Maine 04009-0230

Desar John,

Wow, was [ surprised. Your letter of July 25 really shocked me. I really had no idea that
our MaineHealth introduction ads wonld be congidered “competitive”. They carefully stayed
away from soliciting business, rather they were meant to let people know we existed and we only

ran them in areas where a MaineHealth affiliate had & location, In the case of Bridgton, it was
CHS.

[ want to quickly apologize for the unintended problem and assure you that if these
messages are viewed as an atiempt to confuse, we will not run them. We very much appreciate
the relationship we have with Northern Cumberland and its medical staff and we would do
nothing (on purpose) to damage that relationship. '

Would you please convey my apologies to anyone that hag expressed concem. 1 tiled to
call you today, but you were out. Hopefully, we can talk soon.

Again, [ am sorry for the confusion.
Sincerely,
Donald L. McDowell
President

DLM/dla

e William % Imers, Chairman of the Board, NCMH
, T William ‘¥oung, Jr., President, Central Maine Healtheare Corporation

/
doraanatira

MelH 0179

Formerly Maing Madical Caneer Faundadon
rl



STATE OF MAINE ‘ SUPERIOR COURT
KENNEBEC, ss. CIVIL ACTION
Docket No. CV-00-548

STATE OF MAINE,
Plaintiff,
STIPULATION OF DISMISSAL
M.R.Civ.P. 41(a)(1)(ii)

BRIDGTON HOSPITAL, et al.,

Defendants,

et S Mot Sovee Somsret S St e e St S e

The under signed, counsel respectively for plaintiff and defendant in the above

referenced action, stipulate to the dismissal of this action, with prejudice.

Date: January 14, 2002 | - )
’%’{/‘(}\L—-“

Counsel for

State of Maine

Date: Janu 14, 2002 2
ate: January 14, M( A%

Counsel for

MaineHealth and Maine Medical Center




STATE OF MAINE e SUPERIOR COURT

CUMBERLANTD, ss. i o CIVIL ACTION
' - DOCKET NO. CV-00-548
STATE OF MAINE, e L i /
Plaintiff
ORDER ON PLAINTIFF'S
. V. . MOTION FOR
SUMMARY JUDGMENT

MAINEHEALTH and
MAINE MEDICAL CENTER,

Defendants
FACTUAL_ BACKGROUND

Defenndant Maine Medical Center (“MMC”), a non-profit and charitable
corporation, i-s a community hospital' and tertiary center for southern and central
Maine. PSMF ¢ 2; Defendant’s Statement of Material Facts (“DSMF”) q 11.
Defendant MaineHealth, formerly known as Maine Medical Center Foundation, is a
tax-exempt and charitable corporation. DSMF { 9. MaineHealth is the sole member
of its corporate affiliates, which include MMC, Miles Health Care Center in
Damariscotta, St. Andrew’s Hospital in Boothbay Harbor, and Community Health
Services in Bridgton, Portland and Windham. PSMF {1 3, 4. |

In 1997, MMC and MaineHealth published advertising in The Bridgton I\;ews,

a weekly newspaper with a circulation area including Bridgton, Brownfield, Casco,

Denmark, Fryeburg, Harrison, Lovell, Naples and Sebago. Id. §9 6, 9. On July 25,

1 The parties have identified three levels of hospital services. Primary care, the first level, is
received on an ambulatory basis or a very simple hospitalization basis. Hospitals providing secondary
care have an “increasingly complex ability to deal with disease and mental problems.” Tertiary care
represents the highest level and deals with the very complex procedures such as cardiovascular
surgery, high-level oncology and bone marrow transplants. PSMF § 2 & McDowell Dep. at 15
Community hospitals meet the primary care and secondary care service needs of a specific geographic
area but do not offer tertiary care. PSMF { 2 & McDowell Dep. at 16.



1997, John Weisendanger, the chief executive officer (“CEO”) of Bridgton Hospital,*
wrote to Donald McDowell, CEO of MaineHealth, to inform him that he considered
MaineHealth’s advertising to be a “direct affront” to his hospital’s relationship with
MMC. Id. § 12.7 Mr. Weisendanger requésted to be informed as to MaineHealth’s
pkans; to continue similar advertising. Id. McDowell responded by letter dated July
31, 1997 that he had no idea that the MaineHealth introduction advertisements
would be considered “competitive” and that MaineHealth would no longer run the-
advertisements.' Id. q 13.

Creative Design & Marketing ("“CD&M”), a company providing advertising-
related services to MMC and MaineHealth, was instructed to cancel MaineHealth's
advertising’ in The Bridgton News in August, 1997. Id. T 14. A CD&M
memorandum was then faxed to The Bridgton News conveying this cancellation.
| Id. Prior‘to these events, MaineHealth had reserved four insertion dates for the fail
of 1997 and six dates for the spring and summer of 1998 for its advertisements in
The Bridgton News. Id. { 10. Neither MMC nor MaineHealth placed any
advertisements other than “help*wanted” advertiseménts in that news;laalper
between August 11, 1997 and June, 2000. Id. T 15. Both entities did éonti_nue to—rt_.m
advertising in other media, however. Id. 94 14, 15. MMC continued to advertise in
the Portland Press Herald and Maine Sunday Telegram, both of which are sold to

residents in Bridgton and surroﬁnding towns. DSMF {1 4, 5.

2 Bridgton Hospital, formerly known as North Cumberland Memorial Hospital, is a general
and acute care community hospital. PSMF { 1.



On May 5, 2000, the State of Maine filed a complaint alleging that an
agreement had been eﬁtered into by and between MaineHealth, MMC and Bridgton
Hospital which constituted a per se illegal market alioca;tion in violation of the
Maiﬁe Unfair Trade Practices Act, 5 M.R.S.A. §§ 205-A-213, and the Maine rn_ini—
Sherman Act, 10 M.R.S.A. § 1101. Alternatively, the complaint alleges that there
was an agreefnent whi';h violated the law under a ruie lof reason analysis. On Ma-y
5, 2000, the State and Bridgton Hospital submitted a Consent Decree resolving the
charges against that defendant. The State, MaineHealth and MMC then filed a
Stipulation of Partial Dismissal as to the alleged violation under the rule of reason
on May 14, 2001.

The State now seeks surﬁmary judgment on its complaint against
MaineHealth.? Because the Court finds an issue of fact exists as to whether
MaineHealth and Bridgton Hospital were actual or potential competitors, the State’s

-

motion is denied.?
PISCUSSION
Pursuant to section 1101 of the Maine mini-Sherman Act, 10 M.R5.A. §§

1101-1109 (1997), “[e]very contract, combination in the form of trusts or otherwise, or

3 No éummary judgment as against MMC has been sought.

4 Because an issue of fact exists as to whether Bridgton Hospital and MaineHealth were
competitors, it is not necessary to decide whether an agreement between the two entities was formed.
Therefore, the Court need not determine whether the facts allegedly showing MaineHealth's
unilateral decision to terminate advertising were properly before the Court. See M.R. Civ. P. 56(h)(4).
At trial it will be the Plaintiff’s burden to establish the existence of the agreement that it has alleged
between MaineHealth and Bridgton Hospital.



conspiracy, in restraint of trade or commerce in this State” is illegal. The similar
provision of the Sherman Act® has been interpreted to prohibit only unreasonable

restraints of trade. Bus. Elec. Corp\. v. Sharp Elec. Corp., 485 U.S. 717, 723 (1988).

Courts therefore ordinarily apply the “rule of reason”® to determine whether the
particular business combination or contract is a restraint on trade. Id. Certain
categories of agreements are presumed to be per se unreasonable, however, due to
their “pernicious effect on competition and-lack of any redeeming virtue.” N. Pac.

Ry. Co. v. United States, 356 U.S. 1, 5 (1958). Once an agreement is determined to be

per se unreasonable, an antitrust plaintiff need not provide proof of intent or

anticompetitive effect. See Nynex Corp. v. Discon, Inc., 525 U.S. 128, 133 (1998); L.

Rayv Packing Co. v. Commercial Union Ins. Co., 469 A.2d 832, 834 (Me. 1983).

One category of per se violations are those agreements between actual or
- potential competitors to divide the market in order to reduce competition. See

Palmer v. BRG of Georgia, Inc., 498 U.S. 46, 49-50 (1990) (market allocation

agreements are anticompetitive “regardless of whether the parties split a market

within which both do business or whether they merely reserve one market for one

and another for the other”). Such an agreement is termed a “horizontal restraint,”

5 The Sherman Act declares illegal “[e}very contract, combination in the form of a trust or

otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign
nations. ...” 15 US.C.A. §1(1997).

6 Rule of reason analysis, unlike per se analysis, requires a case-by-case determination that the
particular restraint is anticompetitive. Bus. Elec. Corp. v. Sharp Elec. Corp, 485 U.5. 717, 723 (1988).
This analysis requires the factfinder to weigh all the circumstances of a particular case to determine
whether the restrictive practice should be prohibited because it imposes an unreasonable restraint on
competition. Cont'l T.V., Inc. v. GTE Svlvania Inc., 433 U.S. 36, 49 (1977).

4



in contradistinction to a “vertical restraint” which requires an agreement between
parties at different levels of distribution such as a manufacturer and its distributor.

United States v. Topco Assoc., Inc., 405 U.S. 596, 608 (1972).

" The Supreme Court has declared horizontal territory limitations to be “naked
restraints of trade with no purpose except stifling of compeﬁtion.” Id. (citation
omitted). The horizontal agreement need not foreclose all possible avenues of
competition to be designated per se illegal. See, e.g., id. at 600 (agreement between
stores to sell only Topco-controlled brands within certain territories held per se

| illegal even though the stores competed with regard to other products); Blackburn v.
Sweeney, 53 F.3d 825, 827-29 (7th Cir. 1995) (mutual agreement between two law
firms to restrict advertising to desigﬁated geographic areas in Indiana held per se
illegal even though the firms were still able to practice léw in all parts of the state).
| The State contends that Bridgton Hoépital and MaineHealth agreed to allocate
Bridgton Hospital’s prospective customers who read The Bridgton News. The
alleged agreement is only illegal, however, if Bridgton Hospital and MaineHealth

were actual or potential competitors in 1997. See Transource Int'l, Inc. v. Trinity

Indus., Inc., 725 F.2d 274, 280 (5th Cir. 1984) (affirming district court’s determination
that agreement did not constitute a per se violation because the two parties were not
actual or potential competitors). Actual competitors do business in the same

product and geographic markets. See Palmer, 498 U.S. at 49. Even if Bridgton

Hospital and MaineHealth were not actual competitors, the State may prove that

MaineHealth was a potential competitor by showing a “desire, intent, and



capability” to enter the market. Engine Specialties, Inc. v. Bombardier Ltd., 605 F.2d

1,9 (st Cir. 1979).

A. MaineHealth as an Actual or Potential Competitor

The State contends that MainelHealth was an actual or potential competitor in
the cielivery of hospital services market because it was or aspired to be an integrated
delivery system (“IDS”) in 1997. An issue of fact exists as to whether an IDS
provides hospital services or merely packages and promotes hospital services.’
Compare PSMF { 8 & Clark Dep. Ex. WC4 at 4 (IDS is an umbrella under which
MMC and all other corﬁpbnents of the system exist), and Defendant’s Responsive
Statement of Material Facts (“DRSMEF”) q 8(2) & Clark Aff. Ex. A (members of the
MaineHealth system provide care while MaineHealth provides information to
healthcare consumers), with PSMF q é(b) & Ex. A (“MaineHealth has the facilities,
the proféssionais, and the technology to meet your healthcare needs.”), and DRSMF_.
q 3(1) & McDowell Aff. 13 (IDS provides the full continuum of health care
services, including hospital services). An issue of fact also exists as to whether

MaineHealth was an IDS in 1997. Compare DRSMF q 3(2) (MaineHealth was not an

IDS at the time of the alleged agreement), with PSMF q 9(b) & (f) (MaineHealth’'s

advertisements in 1997 asserting it was an IDS).
B. Imputing MMC’s Status as an Actual Competitor to MaineHealth

The State seeks to impute MMC’s alleged status as Bridgton Hospital’s

7 Whether, in the context of this case, an DS provides hospital services or merely packages
and promotes the services of its component parts is of great significance. Because a promoter of hospital
services is likely at a different distribution level than a provider of hospital services, an agreement
between the two may not necessarily be horizontal in nature. '

6



competitor to MaineHealth. An issue of fact exists as to whether MaineHeaIth and
MMC were functionally one entity. - The two corporations had separate
management at the time of the alleged anticompetitive agreement. DRSMF { 3(1).
McDowell, in his capacity as President of MaineHealth, made the determination that
MaineHealth should cease advertising in The Bridgton News. Id. § 7(2).
MaineHealth’s March 27, 1997 advertisement in The Bridgton News suggests that it
did control MMC at tﬂe time of the alleged anticompetitive agreement, however.
That adveftisement states; “Who are we? We're Maine Medical Center, offering
complete inpatient services at our main campus, and offering outpatient services at
our Brighton and Scarborough campuses.” PSMF { 9(b) & Ex. A (emphasis added).
MaineHealth’s status as the sole member of its corporate affiliates, including
MMC, also raises an issue of fact regarding the relationship between MaineHealth
and MMC. Pursuant to the Maine Nonprofit Corporations Act, 13-B M.R.5.A. 8§
402-805 (1981 & Supp. 2000), a nonprofit corporation “may have one or more classes
of members or may have no members.” Id. § 402. The articles of incorporation
designate the class or classes of members and identify a member’s rights ‘and
qualifiéations, including a member’s voting privileges. Id. §§ 402, 604. A nonprofit
corporation’s bylaws provide for the regulation and management of the corporation.
Id. § 601. Neither party has provided the Court with MMC’s articles of incorporation
or bylaws. The Court is therefore unable to determine whether, pursuant to those
documents, Mainelealth manages MMC’s corporate affairs. There also is no

evidence before the Court that the two corporations have common directors or



officers.

The entry is
Plaintiff’s Motion for Summary Judgment is DENIED.

Dated at Portland, Maine this 26th day of July, 2001.

s

Robert E. Crowley
Justice, Superior Court
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