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EXECUTIVE SUMMARY

The Workers' Compensation Board, in consultation with the Superintendent of Insurance and the
Director of the Bureau of Labor Standards, is directed by Title 39-A, Section 358-A(1) to submit
an annual report on the status of the workers' compensation system to the Governor and the Joint
Standing Committee on Labor and Joint Standing Committee on Banking and Insurance by
February 15 of each year.

Workers' Compensation Board

The Governor worked diligently with both labor and management to ensure the passage of Public
Law 2004 Chapter 608 which became effective April 8, 2004. The intent of the legislation was to
break the Board's gridlock on key issues and return a sense of normalcy to the agency's
operations. The legislation changed the structure of the Board from eight members to seven.
Three members represent labor and three represent management. The seventh member is the
Executive Director, who serves as Chair of the Board and at the pleasure of the Governor. Since
the effective date of the legislation, the Board has resolved all of the gridlock issues and
functions in an effective manner in setting policy for Board business. Some of the difficult issues
the Board has acted on include: hearing officer appointments; hearing officer terms; budgetary
and assessment matters; Section 213 actuarial studies; electronic filing mandates; by-law
revisions; legislation; compliance issues; independent medical examiners; worker advocates; and
dispute resolution issues.

The importance of the Governor's legislation (Chapter 608) cannot be overly emphasized. The
State of Maine has gradually improved its national rating regarding the costs of workers'
compensation and an effective and efficient Board will help to perpetuate this positive trend. But
recently the Board has been divided on issues such as the budget, independent medical
examiners, and Section 213 issues (extension of benefits and permanent impairment thresholds).
These are issues of particular importance to both Labor and Management, but issues on which
they have been unable to reach consensus. Decisions are regularly made by the Chair in a tie-
breaking manner, which means, in large part, that the parties of interest are not reaching
consensus on decisions that impact their constituencies.

It was not too long ago that Maine was one of the costliest states in the nation in regard to
workers' compensation costs. A recent article in the Workers' Compensation Policy Review
compared the costs of benefits for 47 states and highlighted Maine's achievements during the
past few years: "The experience in Maine ... clearly demonstrates that significant reduction in
cash, medical, and total benefits are possible.”

The 2005 Edition of Workers' Compensation State Rankings Manufacturing Industry Costs
provides a costs comparison for the manufacturing section in 45 states. The purpose of the study
is to provide a comparison as to the cost of obtaining workers' compensation coverage among
states. Maine's rank was 28™ among 45 states and Maine's rank was 3" among the New England
states with only Massachusetts and Rhode Island faring better than Maine. The Oregon
Department of Consumer and Business Services reports every two years as to overall premium




costs per State. In 2002 Maine's ranking among the 50 states was 8"; in 2004, it was ranked at
13"; and in 2006 it was ranked at 8"

And in a recent report, Fiscal Data for State Workers' Compensation Systems, designed to
provide employers and public policymakers with comparative statistics on state workers'
compensation costs, Maine was listed as one of the states with the largest decrease in its benefit
costs rate: Alabama (-7.9%), Colorado (-11.2%), Kansas (-16.5%), Maine (-12.9%), Nevada (-
14.7%), Rhode Island (-15.2%), and Utah (-13.2%).

Maine has gone from one of the costliest states in the nation to one that is moving to the level of
average costs for both premiums and benefits and has positioned itself to continue this trend.
Maine appears to have struck a balance between reasonable costs and reasonable benefits, all
within the Governor's policy making Maine even-handed and competitive.

The issues to be dealt with during the First Regular Session of the 123" Legislature include:
Increase of resources for the Worker Advocate Program; a modification of the Independent
Medical Examiner System; and consideration of a change to Section 213, extension of benefits
and permanent impairment threshold; as well as Board proposed bills: the inclusion of domestic
partners for waiver of coverage; penalties paid to providers or employees for non-payment of
medical bills; clarification of appellate procedures; and authorization for the Attorney General or
private counsel to enforce penalties.

Bureau of Insurance

The advisory loss costs, the portion of workers' compensation insurance rates which cover the
projected for loss and loss adjustment expenses, continue to remain steady. They are on average
37 percent lower than they were at the time of the last major reform to the system in 1993. For
the first time since 1993, the National Council on Compensation Insurance (NCCI) did not make
an advisory loss cost filing. After a complete analysis by the Bureau of Insurance of the data and
assumptions that NCCI utilized in compiling the indicated rate change in the 2007 advisory loss

costs, it was decided that advisory loss costs would not change for the year beginning January 1,
2007.

The workers' compensation insurance market in Maine is an open competitive one. By law the
Superintendent cannot determine that any insurance company's rates are excessive and market
competition ultimately controls the rate level. However, Maine's workers' compensation
insurance market is quite concentrated. Maine Employer's Mutual Insurance Company accounts
for 65 percent of the written premium. The top three insurer groups (companies under common
ownership) account for 79 percent of the market and the top five account for 88 percent of the
market. MEMIC's market share is twenty percent higher than it was in 1999.

Insurers, through multiple affiliate companies or through multiple rate levels or tiers, offer
different prices to employers based on the insurer's perception of the likelihood of claims. For
the past two years, the bureaun has conducted a survey of insurers in the top 10 insurance groups.
One positive change in the past year is that a higher percentage of policyholders are receiving
rates below MEMIC's Standard Rating tier. Though only approximately 11 percent of reported
policyholders are recciving rates below that level, this is over five percent more than were a year
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ago. The number of policyholders receiving rates above MEMIC's Standard Rating tier remained
at about nine percent. The difference is that those with rates at the level of MEMIC's Standard
Rating tier decreased by about five percent. This seems to indicate that other insurers are offering
better rates to more employers than they had a year ago.

Self-insured employers continue to account for over 40 percent of the Maine's workers'
compensation market. There are 71 self-insured employers in Maine and twenty self-insurance
groups. Group self-insured plans generally have rates lower than those available from the insured
market.

Employers purchasing coverage from insurance carriers have options to reduce their premiums.
Nearly all employers are eligible to elect small deductibles whereby the employer reimburses the
insurer for a specified amount of losses for cither indemnity or medical payments in return for a
small percentage reduction in premium. Some employers are eligible for large deductibles. Merit
rating and experience rating are a means to receive credits for those employers who maintain a
low frequency and severity of claims. Those employers who have higher than expected
frequency and severity of claims receive debits, however. Schedule rating is a means for insurers
to consider other factors not already considered in experience rating. Employers who do things
like cooperate with their insurers, develop safety plans, keep their premises in good condition,
install safety devices, have management stability, train their employees, and establish return to
work programs may be eligible for a credit. Employers that maintain a safe work environment
and control their losses should continue to see insurers competing for their business. New
businesses and businesses with unfavorable loss experience will have fewer options.

Maine's workers' compensation insurance market remains relatively stable with Maine
Employers' Mutual the primary insurer and a substantial portion of the market self-insured.
There has been some downward movement in costs for preferred risks in the insurance market
during 2006 and MEMIC returned $12 million in dividends to policyholders this year.

Bureau of Labor Standards

The Bureau of Labor Standards (BLS) of the Maine Department of Labor (MDOL) works in
collaboration with the Maine Workers” Compensation Board (WCB) in the prevention of
occupational injuries and illnesses by a variety of means. Under Title 26 MRSA § 42-A, the BLS
is charged with establishing and supervising safety education and training programs.
Additionally, the BLS has the power and duties to collect, assort, and arrange statistical data on
the number and character of industrial accidents and their effects upon the injured. The MDOL is
also responsible for enforcement of Maine labor laws and the related rules and standards.

SafetyWorks! is an identity that encompasses the occupational safety and health (OSH) training,
consultation and outreach functions of the BLS. These activities include use of WCB data to
respond to requests for information from the OSH community and the general public on the
safety and health of Maine workers. SafetyWorks! instructors also design their safety training
programs based on industry profiles generated from data from the WCB First Reports of
Occupational Injury or Disease, among other sources.
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In terms of enforcement, the Wage and Hour Division of the BLS reviews and approves work
permit applications to protect minor workers and inspects employers for compliance with Maine
child labor law. The Wage and Hour Division uses the data from the WCB First Reports, among
other criteria, to select employers for inspection. The Workplace Safety and Health Division of
the BLS enforces safety regulations in the public sector only. The Workplace Safety and Health
Division prioritizes state and local agencies for inspection based on the agencies’ injury and
illness data from the WCB, the results of the Federal Bureau of Labor Statistics Survey of
Occupational Injuries and Illnesses, or complaints from employees or employee representatives.

Effective workplace injury and illness prevention requires a detailed working knowledge of all
factors contributing to occupational safety and health. The WCB collects data from its First
Reports, which the BLS electronically imports for coding and analysis. In addition, the
following annual data collections are administered by the Research and Statistics Unit of the
BLS: 1) the Federal Bureau of Labor Statistics’ Survey of Occupational Injuries and Illnesses, 2)
the Federal Occupational Safety and Health Administration’s (OSITA) Data Initiative, and 3) the
Census of Fatal Occupational Injuries. Taken together, the results of these surveys provide an
epidemiological profile of occupational injuries and illnesses in Maine. The BLS also conducts
research on narrower foci, both annually and from time to time. In 2006 such research took the
form of:

¢ Continuation of capacity building in OSH surveillance
e Development of a new reporting form

A serious problem is missing data in WCB First Reports submitted by Electronic Data
Interchange (EDI). Missing fields prevent useful analysis and BLS must therefore collect the
data by phone, very time-consuming. A separate, chronic problem in the use of WCB data is that
around 50% of First Reports are missing the date for the employee’s return to work. The “return
to work” date is a critical data element for a number of important purposes. The problem is at
least partly due to a built-in functionality of the WCB system. Another problem is the weakness
of linkage between WCB costs data and First Reports data.

The Occupational Safety and Health Data Collection and Injury Prevention Work Group was
convened September 29, 2003, by the Department of Labor under 2003 Public Law chapter 471.
Membership includes representatives of the WCB staff. Among the primary purposes of the
Work Group is the identification of ways to improve the collection and analysis of occupational
safety and health data. Such problems in data collection and sharing are being closely examined
and there is good reason to hope for improvements. The Work Group will be reporting to the
legislature in 2007 on specific problems and recommendations.

No research grants were applied for in 2006 because NIOSH funding was unavailable. The
Maine Occupational Research Agenda (MORA), created in 2000 on the model of the National
Occupational Research Agenda, identified three research priorities in 2005. These were
occupational asthma, cost drivers, and pesticide related illnesses. In 2006, MORA saw activity
initiated under all three of these priorities. Mora also started its small grants program in 2006.
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In 2006, the Research and Statistics Unit of BLS continued its data outreach initiative, placing its
accumulated data and data-related services before the public. SafetyWorks! administered the
Safety and Health Achievement Recognition Program (SHARP) in the private sector and began
the parallel Safety and Health Award for Public Employers (SHAPE) in the public sector as
means of recognizing outstanding employer safety programs.

Important OSH legislation in 2006 was 2005 Resolves, chapter 167 (LD 1699), “Resolve, to
direct the Department of Labor to coordinate a Task Force to Examine and Study Issues Relating

to Workplace Safety and Workplace Violence.” The report from this task force was due J anuary
15, 2007.
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1. INTRODUCTION

The original agency, known as the Industrial Accident Board, began operations on January 1,
1916. In 1978, it became the Workers’ Compensation Commission. In 1993, it became the
Workers’ Compensation Board.

The major programs of the Board fall into six categories: (1) Dispute Resolution; (2) Compliance
— Monitoring, Auditing, and Enforcement (MAE) Program; (3) Worker Advocate Program; (4)
Independent Medical Examiners/Medical Fee Schedule; (5) Technology; and (6) Central and
Regional Office support.

The implementation of Standard Operating Procedures (SOPs) has resulted in the elimination of
backlogs and an efficient dispute resolution system. But a recent Law Court decision in regard to
the Independent Medical Examiner program has reversed some of the progress. The Law Court
holding in Lydon v. Sprinkler Systems has resulted in a reduction in the number of independent
medical examiners causing significant delays to the formal hearing process. Cases without an
IME are processed within 8 months, while cases with an IME are taking over 18 months to
process through the formal hearing system. The Lydon decision has hampered the Board's ability
to attract doctors in the appropriate specialties to serve as independent medical examiners. The
MAE Program has dramatically improved compliance throughout the industry both as to
payments and filings. Because of the Worker Advocate Program, injured workers now have
access to representation that enables them to receive the benefits to which they are entitled. Over
50% of injured workers are represented by advocates at the mediation level and over 30% are
represented by advocates at the formal hearing level.

The Board has recently mandated the electronic filing of First Reports of Injury (July 1, 2006),
Notices of Controversy (April to June 2006), and Memorandums of Payment and related
documents (April to June 2007).

The Board’s assessment was adequate to fund the Board’s operations until FY97. In 1997, the
Board implemented, legislation that expanded the Worker Advocate Program and created the
MAE Program. The cost of these programs has been in excess of the amount allocated for the
task. The cost of these programs increases in employee salaries and benefits, and general
inflation created budgetary problems for the Board, in light of the maximum assessment set by
law.

The Legislature recognized the urgency of the Board’s situation in FY02. It took two steps: First,
the Legislature authorized the use of $700,000 from the Board’s reserve account, and second, the
Legislature authorized a one-time increase in the maximum assessment of $300,000 to provide
temporary assistance to the Worker Advocate Program. The Legislature also recognized the
urgency of the Board's situation in FY03, and took the following steps: First, the Legislature
authorized the use of reserve funds in the amount of $1,300,000; second, the Legislature
increased the assessment to fund a hearing officer position in Caribou in the amount of $125,000;
and third, the Legislature allocated funds from reserves to fund actuarial studies and arbitration
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services to determine permanent impairment thresholds, and to fund a MAE Program position in
the amount of $135,000. These were short-term solutions and during the 2003 Legislative Term
the Legislature increased the Board’s assessment cap to $8,350,000 in FY 04 and $8,525,000 in
FY 05. The Legislature also provided for greater discretion in the use of the Board’s reserve
account. Through the use of the reserve account, the Board was able to fund the FY-06-07
budget. Proposed legislation would eliminate the artificial cap and allow the Board to develop a
budget based on the needs of the system.

The Board is not a General Fund agency and receives its revenue to fund its operations through
an assessment on Maine’s employers. The Legislature established the assessment as a revenue
source to fund the Board, but capped the assessment, limiting the amount of revenue which can
be assessed. The result of this assessment cap has been an inability to submit a balanced budget
for the last five fiscal years. The Board plans to fund the anticipated shortfall for FY 08 through
the use of funds from the reserve account. As a solution to the Board's long term funding issue
and to raise the necessary revenue to fund the shortfall for FY 09, the Board has presented the
Unified Current Services Budget Submission to the 123™ Legislature. This proposal amends
Section 1, 39-A M.R.S.A. § 154(b) by eliminating the assessment cap beginning in fiscal year
2009.

The Board is attempting to improve efficiency and lower costs through administrative efforts
ranging from mandating electronic data interchange, enforcing performance standards in the
dispute resolution process, and enforcing compliance through the MAE program and the Abuse
Investigation Unit.

In 2004 the Governor introduced a Bill, which was enacted by the Legislature as Chapter 608
and entitled “An Act to Promote Decision-Making Within the Workers’ Compensation Board.”
The purpose of the legislation was to break the gridlock that adversely affected the Board. The
legislation reduced the size of the Board from eight to seven members and empowered the
Governor to appoint an executive director, to serve as chair and chief executive officer of the
Board. The Board has since resolved most of the gridlock issues and functions in a more
effective manner in setting policy for the Board's business. This has resulted in the Chair casting
numerous tie breaking votes while the parties of interest are not finding consensus.

Prior to the inception of the Maine Workers' Compensation Act (January 1, 1993), Maine was
one of the costliest states in the nation in regard to workers' compensation costs. Recent studies
demonstrate a dramatic improvement for Maine in comparison to other states. Maine has gone
from one of the costliest states in the nation to one that is at average costs for both premiums and
benefits, all within the Governor's policy of making the system fair and competitive for Maine's
employees and employers.



2. ENABLING LEGISLATION AND
HISTORY OF MAINE WORKERS’ COMPENSATION

L ENABLING LEGISLATION.

39 M.R.S.A. § 101, et seq. (Maine Workers’ Compensation Act of 1992)

On January 1, 1993, Title 39, which contained the Workers” Compensation Act of 1991 and all
prior workers’ compensation acts, was repealed and replaced with Title 39-A, the Workers’
Compensation Act of 1992.

II.  REVISIONS TO ENABLING LEGISLATION.

The following are some of the revisions made to the Act since 1993.

§ 102(11)(B-1). Tightened the criteria for wood harvesters to obtain a
predetermination of independent contractor status.

§ 113. Permits reciprocal agreements to exempt certain nonresident employees from
coverage under the Act.

§ 151-A. Added the Board’s mission statcment.
§ 153(9). Established the monitoring, audit & enforcement (MAE) program.
§ 153-A. Established the worker advocate program.

§ 201(6). Clarified rights and benefits in cases which post-1993 work injuries
aggravate, accelerate, or combine with work-injuries that occurred prior to January 1,
1993.

§ 213(1-A). Defines “permanent impairment” for the purpose of determining
entitlement to partial incapacity benefits.

§ 224. Clarified annual adjustments made pursuant to former Title 39, §§ 55 and
55-A.

§ 328-A. Created rebuttable presumption of work-relatedness for emergency rescue
or public safety workers who contract certain communicable diseases.

§8§ 355-A, 355-B, 355-C, and 356. Created the Supplemental Benefits Oversight
Committee.

§8§ 151, Sub-§1. Established the Executive Director as a gubernatorial appointment
and member and Chair of the Board of Directors.




II. STATE AGENCY HISTORY.

The original agency, the Industrial Accident Board, began operations on January 1, 1916. In
1978, it became the Workers’ Compensation Commission. In 1993, it became the Workers’
Compensation Board.

A, The Early Years of Workers’ Compensation.

A transition from common law into the statutory system we know today occurred during the late
teens and early 1920’s. Earlier, an injured worker had to sue his employer and prove fault to
obtain compensation. Workers’ compensation was conceived as an alternative to tort. Instead of
litigating fault, injured workers would receive a statutorily determined compensation for lost
wages and medical treatment. Employers gave up legal defenses such as assumption of risk or
contributory negligence. Injured workers gave up the possibility of damages, beyond lost wages
and medical treatment, such as pain and suffering and punitive damages. This historic bargain, as
it is sometimes called, remains a fundamental feature of workers’ compensation. Perhaps
because of the time period, financing and administration of benefit payments remained in the
private sector, either through insurance policies or self-insurance. Workers’ compensation
disputes still occur in a no fault system. For example, disputes arise as to whether the disability is
related to work; how much money is due the injured worker; and, how much earning capacity
has been permanently lost. Maine, like other states, established an agency to process these
disputes and perform other administrative duties. Disputes were simpler. Injured workers rarely
had lawyers. Expensive, long term, and medically complicated claims, such as carpal tunnel
syndrome or back strain, were decades away.

B. Adjudicators as Fact Finders.

In 1929, the Maine Federation of Labor and an early employer group listed as “Associated
Industries” opposed Commissioner William Hall’s re-nomination. Testimony from both groups
referred to reversals of his decisions by the Maine Supreme Court. This early feature of Maine’s
system, direct review of decisions by the Supreme Court, still exists today. The Supreme Court
decides issues regarding legal interpretation, and does not conduct a whole new trial. In Maine,
the state agency adjudicator has historically been the final fact finder.

Until 1993, Commissioners were gubernatorial appointments, subject to confirmation by the
legislative committee on judiciary. The need for independence of its quasi-judicial function was
one of the reasons why it was established as an independent agency, rather than as a part of a
larger administrative department within the executive branch. The smaller scale of state
government in 1916 no doubt also played a role.

C. Transition to the Modern Era.

In 1974, workers’ compensation coverage became mandatory. This and other significant changes
to the statute were passed without an increase in appropriation for the Industrial Accident
Commission. In 1964 insurance carriers reported about $3 million in direct losses paid. By 1974
that had grown to about $14 million of direct losses paid. By 1979, direct losses paid by carriers
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totaled a little over $55 million. By 1984, it had grown to almost $128 million. These figures do
not reflect benefits paid through self-insurance. This exponential growth of the system resulted
from legislative changes during the late 1970’s and set the stage for a series of workers
compensation crises that occurred throughout the 1980’s and into the early 1990’s.

During the early 1970’s time limits were removed for both total and partial wage loss benefits.
Inflation adjustments were added. The maximum benefit was set at 200% of the state average
weekly wage. Also, laws were passed making it easier for injured workers to secure the services
of an attorney. The availability of legal representation greatly enhanced an injured worker’s
likelihood of receiving benefits, especially in a complex case. And, statutory changes and
evolving medical knowledge brought a new type of claim into the system. The law no longer
required a specific accident. Doctors began to connect injuries such as carpal tunnel syndrome
and back problems to work and thus brought these injuries within the coverage of workers’
compensation.

Such injuries required benefit payments for longer periods than most accidental injuries. These
claims were more likely to involve litigation. Over the course of a decade, rising costs quickly

transformed workers compensation into a contentious political issue in the late 1980’s and early
1990’s.

In 1980, Commissioners became full-time and an informal conference process was added to
attempt to resolve disputes early in the claim cycle, before a formal hearing.

Additionally, regional offices were established in Portland, Lewiston, Bangor, Augusta, and
Caribou, supported by the central administrative office in Augusta.

In 1987, three full-time Commissioners were added, bringing the total to 11, in addition to the
Chair. Today, the Board has nine Hearing Officers.

The workers’ compensation environment of the 1980’s and early 1990’s was an extraordinary
time in Maine’s political history. Contentious legislative sessions regarding workers’
compensation occurred in 1982, 1985, 1987, 1991, and 1992. In 1991, then Governor John
McKernan tied his veto of the State Budget to changes in the workers’ compensation statute.
State Government was shut down for about three weeks.

In 1992, a Blue Ribbon Commission made a series of recommendations which were ultimately
enacted. Inflation adjustments for both partial and total benefits were eliminated. The maximum
benefit was set at 90% of state average weekly wage. A limit of 260 weeks of benefits was
established for partial disability. These changes represented substantial reductions in benefits for
injured workers, particularly those with long term disabilities. Additionally, the section of the
statute concerning access to legal representation was changed making it more difficult for injured
workers to secure the services of private attorneys.

Maine Employers’ Mutual Insurance Company was established. It replaced the assigned risk
pool and offered a permanent source of coverage. Despite differing views on the nature of the
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problems within the preceding and current system, virtually all observers agree that MEMIC has
played a critical role in stabilizing the workers’ compensation environment in Maine.

Based on the recommendation of the Blue Ribbon Commission, the Workers’ Compensation
Board was created directly involving labor and management in the administration of the State
agency.

The Board of Directors originally consisted of four Labor members and four Management
members, appointed by the Governor based on nomination lists submitted by the Maine AFL-
CIO and Maine Chamber of Commerce. The eight Directors hired an Executive Director to run
the agency. In 2004 legislation was enacted to reduce the Board to three Labor Directors and
three Management members. The Executive Director became a gubernatorial appointment,
confirmed by the legislative committee on Labor, for a term concurrent with the Governor.

The Board of Directors appoints Hearing Officers to adjudicate Formal Hearings. And, a two
step process replaced informal conferences: troubleshooting and mediation.

In 1997, legislation was enacted which provided more structure to case monitoring operations of
the Board and created the MAE program. Also in 1997, a worker advocate program, begun by
the Board, was expanded by the Legislature.

In terms of both regulatory and dispute resolution operations the Board has experienced
significant accomplishments. In terms of its traditional operation, dispute resolution, the Board
can show an efficient informal process. Between troubleshooting and mediation, approximately
75% of initial disputes are resolved within 80 days from the date a denial is filed. An efficient
formal hearing process that had reduced timelines to an acceptable 7.3 months for processing
cases in 2000. Gridlock by the Board of Directors regarding appointment of Hearing Officers
occurred in 2003 and 2004, resulting in slightly longer time frames at the formal level, about
10.5 months in 2004. The problem was exacerbated by the Law Court decision in Lydon v.
Sprinkler Systems significantly reducing the number of independent medical examiners (IME)
from 30 to 11. Although the gridlock of the appointment of hearing officers has been broken, the
IME problem persists, resulting in higher timeframes at formal hearing.

In an apples to apples comparison, matching the complexity of the dispute and the type of
litigation, the Board’s average time frame of about ten months for formal hearings is rapid,
compared to other states, and especially if compared to court systems for comparable personal
injury cases.

The agency was criticized for not doing more with its data gathering and regulatory operations
during the late 1980’s and early 1990’s. But the benefit of a relational database installed in 1996,
and a modern programming language, the agency is making progress. Filings of first reports and
first payment documents are systematically tracked. Significant administrative penalties have
been pursued in several cases. The computer applications and the abuse unit are doing a better
job of identifying employers, typically small employers, with no coverage. No coverage hearings
are regularly scheduled. The Board has mandated the electronic filing of First Reports with an
effective date of July 1, 2005. The Board has also mandated the electronic filing of denials, with
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an effective date of April through June 2006, and for payments, with an effective date of April
through June 2007.

During the late 1990’s, the Board of Directors began to deadlock on significant issues such as the
appointment of Hearing Officers, the adjustments to the benefit structure under section 213, and
the agency budget. By 2002, this had become a matter of Legislative concern. Finally, in 2004,
legislation was proposed by Governor Baldacci and enacted to make the Board’s Executive
Director a tie-breaking member of the Board and its Chair. The Executive Director became a
gubernatorial appointment, subject to confirmation by the legislative Committee on Labor,
serving at the pleasure of the Governor. Although it will take time to fully evaluate the new
arrangement, clearly gridlock due to tie votes is no longer an issue, all issues which gridlocked
the Board have been acted upon and the Executive Director has cast a deciding vote in numerous
matters. However, the objective is to attain increased cooperation between the Labor and
Management caucuses.




3. DISPUTE RESOLUTION

L INTRODUCTION.
The Workers” Compensation Board has regional offices throughout the State, in Caribou,

Bangor, Augusta, Lewiston and Portland that handle dispute resolution functions. The regional
offices handle troubleshooting, mediation and formal hearings.

II. THREE TIERS OF DISPUTE RESOLUTION.

On January 1, 1993, Title 39, which contained the Workers’ Compensation Act of 1991 and all
prior workers’ compensation acts, was repealed and replaced with Title 39-A, the Workers’

Compensation Act of 1992. The new Title 39-A created a three tiered dispute resolution process.

First, at the troubleshooting stage, a claims resolution specialist informally attempts to resolve
disputes by contacting the employer and the employee and identifying the issues. Many times,
additional information, often medical reports, must be obtained in order to discuss possible
resolutions. If a resolution of the dispute is not reached after reviewing the necessary
information, the claim is referred to mediation.

Second, at the mediation stage, a case is scheduled before one of the Board’s mediators. The
parties attend the mediation at a regional office or through teleconference. At mediation, the
employee, the employer, the insurance adjuster and any employee or employer representatives
such as attorneys or advocates meet with the mediator in an attempt to reach a voluntary
resolution of the claim. The mediator requests each party to state its position and tries to find
common ground. At times, the mediator meets with each side separately to sort out the issues. If
the case is resolved at mediation, the mediator writes out the terms of the agreement, which is
signed by the parties. If the case is not resolved at mediation, it is referred for formal hearing.

Third, at the formal hearing stage, the parties are required to exchange information and medical
reports and answer specific questions that pertain to the claim. After the information has been
exchanged, the parties file with the Board a “Joint Scheduling Memorandum,” which lists the
witnesses who will testify and estimates the time needed for hearing. At the hearing, witnesses
for both sides testify and evidence is submitted. In most cases, the parties are represented either
by an attorney or a worker advocate. Following the hearing, position papers are submitted and
the hearing officer issues a decision.
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The number of cases resolved at each phase for the years 2005 and 2006 is illustrated in the chart
below:

Workers Compensatlon Board
Dlsputes to Trouble Shooting, Medlatlon and Formal

8,843 L 8,962

2005 | 2006
O Trouble Shooting  C1Mediation [ Formal

It is worth noting that approximately half of the cases that get to troubleshooting are resolved and
half of the remaining cases are resolved at mediation. The remaining cases are resolved at the
formal hearing level.

III. TROUBLESHOOTING STATISTICAL SUMMARY

The following charts illustrate the number of days that cases are held at Troubleshooting, the
number of cases pending and the number of filings and dispositions at that level.

~ Workers' Compensation Board
~ Average Days at TroUbIe Shooting

02 -~ 03 . .. 04 05 .. 06
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Workers' Compensation Board .
Cases Pending at Trouble Shooting as of Dec 31st

967

838

. | 701
606 4,908

o2 o3 .. o0d 05 08

~ Workers' Compensation Board -
_ Filings and Dispositions at Trouble Shooting

o 10,265 .
9677 9,992 %259 9,588 962
9,466 n 9,356 8,843 8,724 8, 8.927

03 ¢
O Assigned
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IV. MEDIATION STATISTICAL SUMMARY.

The following charts illustrate the number of cases pending at Mediation, the number of filings
and dispositions at that level, and average timeframes.

Workers' Compensation Board
Cases Pending at Mediation as of Dec 31st
854

703 664

585

496

02: . 03 . i es . 08

Workers' Compensation Board o
 Filings and Dispositions at Mediation

‘4,1572 4,220 4,278 4 o1 3,862 4076 3757 3,808

3 04 05
L Assigned Disposed




~ Workers' Compensation Board
- Average Days at Mediation ‘

02 ol o A E o x

V. FORMAL HEARING STATISTICAL SUMMARY.

- 06

The following charts illustrate the number of cases pending at the formal level, filings and

dispositions, and average timeframes.

W‘o‘r\kers;' Compen:sation Board

 Cases Pending at Formal on December 31

- 1,662 . 1,706

=z 1’,528 .

1,324

1,270

02 o3 . 04 .. D5
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Workers' Compensation Board
_ Filings and Dispositions at Formal

12481 2400 2532 458 2414
194

w 2173
2268 4915 _

| | 05
[Assigned - Disposed

- Workers' Compensation Board
Average Months Formal Hearing Decisons

iy

02  . 03‘ ; i? 04,:~a¢iz;05‘~ }mﬁ 06‘ 
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VI. CONCLUSION.

An increase of cases and the termination of two hearing officers, pursuant to D’Amato v. Sappi
Paper, have resulted in higher caseloads and an increase in the time at formal hearing. In
October of 2003, the Board replaced two hearing officers with two temporary hearing officers.
In September 2004, the Board appointed two hearing officers to three-year terms. The Board
currently has a full complement of hearing officers (9). Hearing officer terms have been
lengthened from three to seven years. Seven hearing officers have been appointed to seven year
terms.

In the case of Lydon v. Sprinkler Systems, the Law Court held that doctors who had performed a
Section 207 examination within the prior 52 weeks were not eligible to render independent
medical examinations pursuant to Section 312. The decision reduced the Board's IME list from
30 to 14 doctors, resulting in significant delays to the formal hearing process. Since then, the
lists has been expanded to 20 doctors, but delays at formal hearing level will persist until the
number of IMEs reaches an acceptable level or the statute is amended. The Workers'
Compensation Board is considering legislation to improve the IME process.
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4. OFFICE OF MONITORING, AUDIT, AND ENFORCEMENT

In 1997, the Maine Legislature, with the Governor's support, enacted Public Law 1997, Chapter 486
to establish the Office of Monitoring, Audit, and Enforcement (MAE). The basic goals of this office
are to (1) provide timely and reliable data to policymakers; (2) monitor and audit payments and
filings; and (3) identify insurers, self-administered employers, and third-party administrators
(collectively “insurers”) that are not complying with minimum standards.

As part of the monitoring program, the Board identifies employers that do not have required coverage
and identifies First Reports of Injury that are filed late. Audits are being conducted pursuant to a
yearly schedule. The Board’s Abuse Investigation Unit provides an enforcement mechanism when
violations of the Workers’ Compensation Act are identified and cannot be resolved through voluntary
consent.

Monitoring

A key component of the monitoring program is the production of Quarterly Compliance Reports.
These reports measure, on a system-wide and individual basis, the timeliness of Initial Indemnity
Payments, the filing of Memoranda of Payment and the timeliness of First Reports of Injury filings.

To ensure the accuracy of the Quarterly Compliance Reports, a Pilot Project was undertaken in May
1997. The goal of the Pilot Project was to: (1) measure the Board’s data collection and reporting
capabilities; (2) report on the performance of insurers; and (3) let all interested parties know what to
expect from Quarterly Compliance Reports. These components were further modified by the Board
when the Board made the following motion:

On June 17, 2003 the Workers’ Compensation Board of Directors unanimously
passed the following motion:

MOVE to implement the NOC Pilot Project to provide for the reporting of the
number, timeliness and percent of initial indemnity claims denied (NOCs) in
the compliance reports of 2004.

This performance indicator was made a permanent part of the Compliance Reports by the following
Board Action:

On November 22, 2005, the Workers’ Compensation Board of Directors passed
the following motion in a majority vote:

MOVE to implement the reporting of the number, timeliness and the percent
of initial indemnity claims denied (NOC’s) in the quarterly and annual
compliance reports.

Upon approval of the First Quarter 2004 Quarterly Compliance Report, the Board directed that

the number and timeliness of NOCs be reported in the Quarterly Compliance Reports of 2004
and the percent of initial indemnity claims denied be detailed in the Annual Compliance Report.
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The 2005 Quarterly Compliance Reports were unanimously accepted by the Workers’
Compensation Board. This annual report shows a dramatic improvement in the performance of
insurers since the Pilot Project (see Tables 2 and 3). This improvement will help the Board
reduce the number of claims that are litigated and result in faster and more accurate payment of
lost time benefits.

1. 2005 Annual Compliance Report Overview.
A. Lost Time First Reports.

14,989 Lost Time First Reports were received by the MWCB in 2005. This represents 586 fewer
reports than in 2004 and 1,373 fewer than in 2003.

86% (86.12%) were filed within 7 days. 90% (90.20%) were filed within 10 days.
B. Payments of Initial Indemnity Benefit.

87% (86.59%) of initial indemnity benefits were paid within 14 days. This is the highest annual
compliance the industry has achieved to date. The MWCB Benchmark is 80%.

Continued focus on poor compliance carriers in 2005 played a large part in increasing this compliance
performance by just over 1% compared to 2004.

C. Memoranda of Payment Filed Within 17 Days.

84% (83.93%) of all Memoranda of Payment were filed within 17 days. The MWCB

Benchmark is 75%. The insurance community exceeded this benchmark by nearly nine percent
(8.93%).

D. Notices of Controversy.

On June 17, 2003 the Workers’ Compensation Board of Directors unanimously
passed the following motion:

MOVE to implement the NOC Pilot Project to provide for the reporting of the
number, timeliness and percent of initial indemnity claims denied (NOCs) in
the compliance reports of 2004.

The NOC performance indicator was made a permanent part of the report with the following
motion:

On November 22, 2005, the Maine Workers’ Compensation Board of Directors
approved by majority vote the following motion:

MOVE to implement the reporting, timeliness and the percent of initial
indemnity claims denied (NOC’s) in the quarterly and annual compliance
reports.




92.42% of the Initial Indemnity NOCs filed in 2005 were filed within 0-17
days. This marks the second year that the filing distribution of initial
indemnity NOCs appears in the Board’s Compliance Reports and the
compliance is 1% improvement over 2004.

Appendix A: Initial Filings Comparison: Appendix A was generated at the request of the Board of
Directors on August 24, 2004.

Appendix C: Provides NOC filing timeliness compliance information by insurance groups.
E. Utilization Analysis.

20.15% of all Lost Time First Reports reported NOCs as initial activity, a decline of .38% from
the 20.53% in 2004.

39.28% of all Claims for Compensation reported NOCs as initial activity, a decline of 2.21%
from the 41.49% of 2004.

F. Adjusting Entity Compliance Comparisons.

(1) Initial Indemnity Benefit Payment (see Chart 18 attached).

Overall Compliance 87%
Standard Insurers 79%
- MEMIC 91%
Self-Insured/Self-Admin 93%
Self-Insured/TPA Admin 89%
TPA 78%

(2) MOP Filing (see Chart 19 attached).

Overall Compliance 84%
Standard Insurers T2%
MEMIC 91%
Self-Insured/Self-Admin 89%
Self-Insured/TPA Admin 87%
TPA 77%

(3) Percentage of MOPs filed with the Workers” Compensation Board (see Chart 21 attached).

Standard Insurers 19%
MEMIC 36%
Self-Insured/Self-Admin 18%
Self-Insured/TPA Admin 9%
TPA 18%

A-17




G. Insurance Group Analysis.
Initial Indemnity Payment — Groups Above and Below Benchmark (see Chart 22 attached)
Above — 60%
Below - 40%
MOP Filing - Groups Above and Below Benchmark (see Chart 23 attached)

Above — 55%
Below -45%

Initial Indemnity Payment — Groups In-State vs. Out-of-State’

Compliance for In-State Groups — 90%
Compliance for Out-of-State Groups — 75%

2. Corrective Action Plans (CAPs)

The following insurance groups have had Corrective Action Plans (CAPs) in place for some
period of time. Corrective Action Plans are implemented for insurers and self-insured employers
with chronic poor compliance and filing procedures. These plans have improved the
performance of many of these carriers.

Market Share by
Insurer Premium Written
A. Royal & Sunalliance 4.70%
B. St. Paul/Travelers Insurance 2.75%
C. CNA Insurance Group 1.01%
D. Chubb & Son Insurance 0.35%
E. Ace/ESIS Insurance Group 0.01%
F. Gallagher Bassett Claims Services NA-TPA
G. Crawford & Company NA-TPA
H. Cambridge Integrated Services NA-TPA
I. Hartford/Specialty Risk Services Not Available
J.  Georgia Pacific Not Available

Elements of the Corrective Action Plans are reviewed and updated each quarter to track
compliance changes and ensure that the elements of the Corrective Action Plan are being met.

Compliance information on individual insurance carriers, third-party administrators, and self-
administered employers for the four quarters of 2005 is listed on the Board’s website:
www.maine.gov/wcb/

! An out-of-state insurance group has its main indemnity claims processing location outside of
Maine and provides a mailing address for the reconciliation report that is outside of Maine. An
in-state insurance group has its main indemnity claims processing location in Maine and
provides a mailing address for the reconciliation report that is in Maine.
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Table 1
2005 Quarterly Compliance Reports
‘ 7 Days v 10 Days 7 Day v 10 Days 7 Days 10 Days 7 Days 10 Days
First Reports of Injury

88.52% 85.61% 90.75%

-

Received Within: 84.18%

Initial Indemnity Payments
Made Within 14 Days 85.93% K K 88.68%

Received Within 17 Days 83.039% 83.61% 82.08% 86.96%

Notices of Controversy
Received Within 17 Days 93.58% 90.98% 91.91% 90.82%
Static results based upon data received by the deadline for each quarter.

Table 2

Annual Compliance

First Reports of Injury
Received Within 7 Days 36.74% 69.20% 78.33% | 79.71% 81.73% 82.43% 85.70% 86.12%

Initial Indemnity Payments
Made Within 14 Days 59.39% 79.35% 80.26% | 82.79% 85.27% 85.56% | 85.30% 86.59%

Received Within 17 Days 56.78% 75.14% 74.62% 77.08% 80.78% 81.87% 82.81% 83.93%

Received Within 17 Days 91.43% 92.42%
Based on
sample data
collected for
Pilot Project of
1997 1 Total pupulation data received by March 80 afler each calendar year is complete.
Table 3
Percentage Change Over Time

First Reports of Injury

Received Within 7 Days

Initial Indemnity Payments
Made Within 14 Days

Memoranda of Payment

Received Within 17 Days 11.709% 12.48% 8.89% 3.90% 2.52% 1.35%
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FIRST REPORTS OF OCCUPATIONAL INJURY OR DISEASE

Filing Distribution

22+
15-21 Days Days
4.57%

2005 Quarterly Compliance
| @o7Days  mo-10Days |

91.23% 88.52% 90.75%

1stQtr05 2ndQtr05 3rdQtr05  4th Qtr 05

Lost Time First Reports
Received Per Quarter

3446

1stQtr 2nd Qtr 3rd Qtr 4th Qtr 15t Qtr 2nd Qtr 3rd Qtr: 4th Qt
04 05 05 05 05
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First Reports Received 'Within

0-7: Days 12,909
8-10. Days 612
11-14 " Days 467
:15-21 Days 316
22+ .- Days 685

Total 14,989

Improvement in Lost Time First Report
Filing Compliance Continues

In 2005, 14,989 Lost Time First Reports
were filed with the MWCB, 586 fewer First
Reports of Injury (FROIs) than 2004 and
1,373 fewer than 2003. The compliance
rate for timely filing was 86.12% (2004
compliance was 85.7%).

This marks the fifth year in a row that the
number of Lost Time First Reports received
at the Board declined.

The continued increase in filing compliance
and decrease in the number of Lost Time
First Reports filed can be attributed to three
causes:

1) The Board's penalizing of insurers and
employers $100 for late filing of First
Reports.

2) The Board's Monitoring and Auditing
Divisions' identification of insurers with poor
filing compliance for Corrective Action
Plans (CAPs) and training. The CAPs
target breakdowns that cause late
reporting.

3) The Monitoring Division's reconciliation
process that corrects inaccurately
submitted First Reports and other Board
filings.




PAYME OF INITIAL INDEMNITY BENEFITS

0-14
Days
86.59%

* indicates compliance could not be measured

2005 Quartefly Compliance

|MWCB Benchmark

88.68%

nitial Payments Made Within

0-14  Days 3,810 86.59%.
15-21 Days 265 6.02%

. 22.28 Days . 107 243%

29+ Days 209 0 4.75%
? Days o 9 - :0.20%

4,400 . 100%

85.93% 86.08% 85.66%

1st Qtr05  2nd Qtr 05 . 3rd Qtr 05 - 4th Qtr 05

Annual Compliance Trends

82.79% 85.27%

85.56% 85.30% 29

a

80.26% /
79.35% [ MWCB Benchmark ]

T T

1999 2000 2001 2002 - 2003 - 2004 2005
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Maine Improves Again on Compliance
Performance of Initial Indemnity
Payments

Injured workers in the State of Maine
continue to benefit from the high compliance
rate of initial indemnity payments. As
displayed below, Maine has one of the
higher compliance rates in the states that
publish this performance indicator.

2003 2004 2005
Maine 86% 85% 87%
Florida 91% 93% 92%
Wisconsin  84% 84% 84%
Minnesota* 86% 86% 86%

* Indicates "Prompt First Action" which includes
measurement of Initial Payment or Initial Denial.

Compliance performance by the insurance

community has improved by over 7% since
the inception of the Compliance Report and
the monitoring program.

The noted improvement in compliance
means that, compared to 1999 compliance
figures, over 300 more Maine households
are receiving a timely initial indemnity benefit
payment.

Workers' compensation research indicates
that timely payment of initial benefits is one
key factor in helping control the overall cost
of a workers' compensation claim.




35+ o Initial Filing Made Within;
Days

D
7.37% oy

0-17 Da 3918 83.93%
0.19% e .

18-26.. Days 296  6.34%
27-34 Days 101 2.16%
Days 344  7.37%
Days 9. 0.19%

Total 4,668 100.00%

MOP Filing Climbing Again
o 9’;?,/ | The filing of the Memoranda of Payment
. (MOP) is an important performance indicator
for the Maine Workers' Compensation
Board.
* Indicates compliance could not be measured
While the filing of the MOP may not have the
tangible benefits to the injured employee
o < that the initial indemnity benefit payment
2005 Compliance & may have, the MOP filing provides the Board
(— MWCB Benchmark with an indicator of how well insurers are
complying with the administrative
36.96% | requirements of the Workers' Compensation
82.98% Act. Studies from the Workers'
’ Compensation Research Institute (WCRI)
indicate that proper claims administration
and timely payment of claims impacts the
overall costs of claims and the time it takes
for a claim to be processed through the
dispute resolution system.

83.03% 83.61%

1statr 2nd Qtr Jrd Qtr 4th Qtr The MOP Filing performance indicator is
— important to the administration of Maine
claims because it allows the Monitoring
Division to assess the compliance of
individual insurers. It also is used as an
indicator for overall forms filing compliance.

- Annual Compliance Trends

83.93% The prompt filing of the initial MOP also
80.7W—_‘ gives the Board's Claims Management staff

» 77.08% the opportunity to verify that appropriate

75.14% / compensation benefits are being issued.

74.62% ~ Continued improvement for this
measurement is an indicator that the
Board's Corrective Action Plans are working.

MWCB Benchmark l

T T

1999 2000 2001 2002 2003 2004 2005
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35+
27-34 Days

Days 3.91%
0.70%

18 - 26

Days
2.52%

- 0-17
Days
92.42%

* Indicates compliance could not be measured

2005 Compliance

93.58% o
90.98% 91_91 90.82%

1st Qtr 2nd Qtr 3rd Qtr 4th Qtr

Annual Compliance Trends

91.43%  9242%

1999 2000 2001 2002 2003 2004 2005
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Initial Indemnity NOCs Within

0-17 Days 2,791  92.42%
18-26 Days - 76 2.52%
27-34 Days. .. 21 0.70%
35+ Days 118 3.91%
? Days 14 = 0.46%
Total 3,020 100.00%

NOC Filing Compliance

Pursuant to a Board Motion on June 17,
2003, the Monitoring Division initiated a Pilot
Project to create computer edits and a report
format "to provide for the reporting of the
number, timeliness and percent of initial
indemnity claims denied (NOCs) in the
compliance reports of 2004."

With input and feedback from the insurance
community, the Monitoring Division began
reporting the number and timeliness of
Notices of Controversy in the Quarterly
Compliance Reports of 2004.

On November 22, 2005, the Maine Workers'
Compensation Board of Directors approved
by majority vote the following motion:

"MOVE to implement the reporting,
timeliness and the percent of initial
indemnity claims denied (NOC's) in the
quarterly and annual compliance
reports.”

This motion made the NOC compliance
measurement applicable to all future
quarterly and annual compliance reports.

The NOC form had the highest compliance
score for all the performance indicators that
the monitoring division measured in the
compliance reports of 2005.




Total LT First Total Lost Time First  Total Claims for Total Initial Total Initlal MOPs
Reports Received Reports w/ No Compensation Indemnity NOCs
Activity

.38% Reduction in Total LT First Reports Denied from 2004 to 2005
2.21% Reduction in Claims for Compensation Denied from 2004 to 2005

-
initial Activity Analysis - All Lost Time First Reports

Total Lost Time
First Reports w/ No
Activity
49%

Total Initial MOPs
31%

Total Initial
Indemnity NOCs—
20%

The analysis and charts above were created in response to feedback and input that was generated in three NOC Pilot
Project Partner Meetings in 2003 and two subsequent meetings with the Northern and Southern Employer/Insurer
Maine Advisory Groups in 2004. The bar charts and pie graphs represent two different perspectives in fulfilling the
Board's motion of June 17, 2003 and the motion to make the NOC measurements permanent on November 22, 2005.

As was indicated on the previous page, the Utilization Analysis fulfills the second portion of the Board's motion by
reporting the percent of initial indemnity claims denied (NOCs). This analysis also fulfills a portion of Section 359(3) o
the Maine Workers' Compensation Act by analyzing the "utilization" of the system by the industry as a whole and by
insurance group.
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Compliance Trends

First Reports of Injury Compliance Trends
i on all Performance
Indicators are UP!

The Maine Workers' Compensation
Board has measured compliance on
three key performance indicators since
the pilot project in 1997:

1) Filing of First Reports of Injury

i 2) Payment of Initial Indemnity Benefit
Pilot 1999 2000 2001 2002 2003 2004 2005 3) FiIing of Initial Memoranda of Payment

The charts to the left give an indication
of how workers' compensation claims
administration has continued to improve
in the State of Maine since the inception
of the Office of Monitoring, Audit and
Enforcement (MAE) and the Board's
penalty process for late filing of First
Reports.

If we use the organizational model of
"What Gets Measured Gets Done", we
can see that there has been noted
59% o= improvement in claims administration for
- the performance indicators. The 1997
- T o T data references sample data that was
Pilot 1999 2000 2001 2002 2003 .. 2004 2005 part of the Board's Pilot Project. The
Project o 1999-2005 data references the
1997 ‘ population data from the entire
insurance community.

By increasing compliance with the "Act,”
claims administration efficiency
improves which results in fewer
disputes, better relationships between
employees, employers and insurers and
more efficient hearing processes.

Other states that employ performance
indicators like Maine's include Florida,
Wisconsin, Texas, Minnesota and
57% Michigan.

: Pilot 1999 2000 2001 2002 2003 2004 2005
Project .
1997
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‘Workers’ compensation insurance claims can be administered several ways in Maine.

-There are the customary or “standard” insurance companies like Sentry.
-There is a Legislature created insurance company, Maine Employers' Mutual (MEMIC).
-Employers like Hannaford Bros. can also choose to “self-insure.” These self-insureds can choose
to adjust their own claims (self-administered) or hire a third-party administrator (TPA)
like HRH to adjust their claims (TPA administered).
-Some standard insurers outsource their adjusting work to TPAs as well.

Initial Indemnity Payment Compliance
2003-2005

92% 910
86% gao 87% - 88%

81% 789 79%

Overall Induswry Standard Insurers MEMIC - SelfTnsured-Self-  Self-Insured - TPA
.. Compliance (w/out MEMIC) . - Administered Administered

B 2003 B 2004 W 2005

Paymnt of Initial Indemnity Benefits Comparison for Different Types of
Workers' Compensation Claims Entities/Adjusters

The overall compliance for Initial Indennity Payment is very high at 87% which is a 2% increase over last year's
numbers and the highest annual compliance the industry has ever reached. The continued high compliance indicates
that more and more Maine households that depend on their Workers' Compensation Indemnity Payments for basic needs
are receiving them in a timely manner.

Third-Party Administrators continue to display the poorest compliance of all claims administrator types. The average
TPA performance has improved to 2% below the MWCB Benchmark but many TPAs still display poor performance.
As a result of this continued poor compliance, the Monitoring Division implemented Corrective Action Plans with
several TPAs in 2004 and 2005. Many other TPAs have been engaged in CADPs as a result of their parent insurers
undergoing Audits that revealed " Questionable Claims Handling Practices".
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The " Claims Administrator” is the party responsible for the majority of required forms to be filed
with the Workers' Compensation Board.

Timely and complete forms filing ensures that the every injured employee's workers' compensation
claim is administered efficiently and accurately by the claims administrator and by the Maine
Workers' Compensation Board. Incomplete, incorrect or late filed forms can lead to delays in an
injured worker's case being heard. Many times, an injured employee's dissatisfaction with the
|administration of their workers' compensation claim can lead to mistrust and frustration with their

{employer which research has shown to be an indicator in driving the cost of some workers'

compensation claims. The Monitoring Division uses MOP filing as an indicator of an insurer's
compliance level with claims administration under the Act.

Memoranda of Payment Filing Compliance
2003-2005

91% 9gv 91% 88% :380/0 89%

2% 83% 84%

72% 13% 72%

Ia

- Overall Industry  Standard Insurers MEMIC Self-Insured - Self- Self-Insured - TPA TPAs (Insurei's and
" :Compliance (w/out MEMIC) Administered Administered Self Insureds)

B 2003 B 2004 M 2005

Filing of initial MOP Compliance for Different Types of
‘Workers' Compensation Claims by Entities or Adjusters

The overall compliance for the filing of the Initial Indemnity Memoranda of Payment rose about one percent in 2005 over
004. The greatest compliancc improvement was among the TPAs, who collectively exceeded the Board's Benchmark for th
1rst time 1n 2005. Much of this can be attributed to the impact of MWCB Audit Reports and Corrective Action Plans
CAPs). Many of the TPAs were referred to the Bureau of Insurance.

This chart displays the percentage of compliance for each adjusting type in the filing of Memoranda of Payment within the
ompliant 0-17 days category.

The MWCB Benchmark for this performance indicator is 75%.
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Percentage of Memoranda of Payment Filed
2004

TPASs (Insurers’
- and Self
Insureds)
9% Insurers (w/out

-
Self-Insured ng/nc)
TPA » . :

Self-Insured -
Self-
Administered
20%:

Percentage of Memoranda of Payment Filed
2005

~. TPAs*(Insurers
and Self
Insureds)
18%

- ' CStandard, ,
Insurers (w/out
TPA

Self-insured -

MEMIC)

Administered \ 19%

%

Selfdnsured -
Self-

A o

18%
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Percentage of MOPs Filed
by Entity Type

This chart displays the percentage of MOPs
that each type of adjusting entity filed with
the Maine Workers' Compensation Board.

| This figure is a representation of the
percentage of MOPs filed only and does not
indicate an insurer's market share, but rather,
it indicates the insurer's claims activity.

In 2005, the Board refined its coverage
procedures to identify exactly who the claims
administrator for each claim was. This
enhancement revealed that Standard Insurers
{were continuing the trend to write more Large

The increased percentage of MOP:s filed by
{TPAs doing both Self-Insured and Insurer
work is an indication of the "large deductible”
ssue that was addressed earlier and the trend
or TPAs to diversify the type of claims
dministration they perform. That percentage
lalso reflects the greater accuracy of claims
admimstrator assignments to claims received
in 2005.




Percentage of Insurance Groups Percentage of Insurance Groups
with Initial Indemnity Payments at or Above - with Initial MOP Filings at or Above
Benchmark B Benchmark

Initial Indemnity Payments made within 0-14 days. Initial MOP Filing made within 0-17 days.
MWCB Benchmark = 80% MWCB Benchmark = 75%

Overall Compliance = 86.59% Overall Compliance = 83.93%

Insurance Group Benchmark Comparisons: Initial Indemnity Benefit Payments and Initial MOP Filing

As the charts on pages 7 and 8 indicated, overall, the insurance community met the benchmarks for compliance as set by
the Maine Workers’ Compensation Board.

An “Insurance group” is defined in this analysis as the parent company of a number of individual insurance entities. A
total of 53 insurance groups filed MOPs with the MWCB in 2005. The number of insurance groups actively filing MOPs
decreased from 54 to 53 in 2005. The wend that indicated that fewer and fewer insurers were writing workers'
compensation policies in Maine appeared to stabilize in 2005. The practice of larger insurer's writing more "large
deductible” policies in Maine and then contracting the admimistration of the claims to TPAs remained steady.

Insurance groups can consist of many different insurance entities. For example, Liberty Mutual Group i1s comprised of 10
different insurance entities. As the Insurance Group Compliance spreadsheet (Appendix B) indicates, most insurance
groups filed only a small number of MOPs.

The majority of initial indemnity paymcents and MOPs are filed by a small number of insurance groups that generally
have high compliance. "The data from those groups with high compliance made up the majority of the MOPs measured.
As aresult, the overall industry compliance was above the MWCB’s benchmarks. However, the insurance group charts
indicate less than half of the insurance groups met both of the MWCB’s benchmarks.

In 2005 there were 20 insurance groups who filed less than 10 MOPs in the year. Of those 20 groups only four, or 209%,
met or exceeded both benchmarks. In 2005 there were 33 insurance groups who filed 10 or more MOPs in the year. Of
those 33 groups twenty-two, or 67%, met or exceeded both benchmarks.

In 2005, 32 of 53 insurance groups (60%) that [iled MOPs met the benchmarks for the payment of initial indemnity
benelits. In 2005, 29 of 58 insurance groups (55%) that filed MOPs met the benchmarks for the filing of the initial MOP,
This trend should show improvement in 2006 as the Monitoring Division engaged a number of poor compliance carricers
in training in preparation for Bureau of Insurance " Market Conduct” Audits throughout 2004 and 2005.
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Initial Indemnity Payments Compliance
In-State vs. Out-of-State Insurance Groups
2003-2005

! 3% 15%

In-State Insurance‘Groups Out-of-State Insurance Grbupé

[ @200 m2004  m2005

Initial Memoranda of Payment Compliance
In-State vs. Out-of-State Insurance Groups
2003-2005

625 685%

In-State Insurance Groups Out-of-State Insurance Groupsk

2003 H2004 2005

Percentage of Memoranda of Payment filed by
In-State vs. Out-of-State insurance Groups
2005

[ Outofstate |
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In-State vs. Out-of-State
Insurance Groups

Through the Reconciliation Report and the Reconciliation
Process, the MWCB can identify those insurance groups
processing “in-state” and those processing “out-of-state.”

An out-of-state insurance group has its main indemnity
claims processing location outside of Maine and provides
a mailing address for the Reconciliation Report that is
outside of Maine.

An in-statc insurance group has its main indemnity claims
processing location in Maine and provides a mailing
address for the Reconciliation Report that is in Maine.

These charts indicate that in-state insurance groups
generally have higher compliance with the MWCB's
benchmarks than out-of-state insurance groups.

Even though out-of-state insurance groups filed only 219%
of all initial MOPs, their gencrally lower filing
compliance negatively impacted overall initial MOP filing
compliance.

Some out-of-state insurance groups have improved their
compliance performance by engaging in Corrective
Action Plans.

Chart 26 indicates that out-of-state insurance groups filed
21% of all initial indemnity MOPs.

The Office of Monitoring, Audit and Enforcement is
currently engaged with many in-state and out-of-state
insurance groups in an effort to improve compliance by
offering training, education and alternative filing
techniques.

In addition, random on-site audits of some out-of-statc
Insurance Groups resulted in referrals to the Bureau of
Insurance.




AUDIT

The Board conducts compliance audits of insurers, self-insurers and third party administrators to
ensure that all obligations under the Workers” Compensation Act are met. The functions of the
audit program include, but are not limited to: auditing the timeliness and accuracy of payments;
evaluating claims handling practices; determining whether claims are unreasonably contested;
and ensuring that all reporting requirements of the Workers’ Compensation Board are met.

Since the year 2000, ninety-seven (97) entities have been reviewed by the Audit Division. As a
result of these reviews, seventy-eight (78) audit reports have been issued and seventy-two (72)
entities have entered into voluntary consent decrees with the Board. In addition to the amounts
paid to employees, dependents and service providers for compensation, interest, or other unpaid
obligations, $672,450 in penalties has been paid (see attached spreadsheet). Audit reports and
the corresponding consent decrees are available on the Board’s website: www.Maine.gov/wcb/

In 2003, the Board successfully prosecuted Hanover Insurance Company for engaging in a
pattern of questionable claims handling techniques under §359(2) of the Workers’ Compensation
Act (see Section 12). Additionally, American International Group, Arch Insurance Group,
Atlantic Mutual Insurance Company, Cambridge Integrated Services Group, Claims
Management, Inc., CNA Insurance Group, Crawford & Company, ESIS, Gates McDonald,
Georgia Pacific, Harleysville Insurance, Hartford Insurance, MEMIC, National Grange Mutual
Insurance Company, Royal & SunAlliance Group, The St. Paul Companies, Virginia Surety, and
Zurich North America have agreed to Consent Decrees for engaging in a pattern of questionable
claims-handling techniques under Section 359(2). The Board filed Certificates of Findings
pursuant to this section with the Maine Bureau of Insurance for further action.

The Audit Division has a Complaint for Audit Form and procedure as part of the audit program.
This form and procedure allow a complainant to request that the Board investigate a claim to
determine if an audit under §359 and/or §360(2) is warranted. Since the form was implemented,
one hundred ninety-four (194) Complaints for Audit have been received by the Audit Division.
Of these complaints, five (5) are under investigation and seventeen (17) have been included as
part of an audit file. The remaining complaints were successfully resolved or dismissed. As a
result of these investigations, over $200,000 in unpaid obligations and over $135,000 in penalties
have been paid.
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NAME RPT DATE 205 (3) 324 (2) 324 (2) 359 (2) 360(1)(A) 360 (1)(B) 360(2) TOTAL
EE State
ACADIA INSURANCE 3/3/2005 1,300 1,650 2,950
AMERICAN 4/5/2006 20,550 6,150 10,000 3,700 15,300 10,000 65,700
INTERNATIONAL GROUP
AMERICAN 11/30/2004 100 100
ALTERNATIVE
INSURANCE
CORPORATION
ARCH INSURANCE 8/16/2005 5,300 10,000 3,400 18,700
GROUP
ARROW HART/COOPER 4/4/2000 800 800
INDUSTRIES
ARROW MUTUAL 6/30/2006 100 100
LIABILITY INSURANCE
COMPANY
ATLANTIC MUTUAL 2/28/2003 1,500 5,000 400 9,400 16,300
INSURANCE COMPANY
BATH IRON WORKS 6/17/2004 250 250
THE BILL JOHNSON 5/1/2000 200 200
AGENCY/FALCON SHOE
MANUFACTURING CO.
BUCKLER, IRVIN & 2/8/2002 550 1,700 2,250
GRAF, INC.
CAMBRIDGE 5/31/2005 1,500 10,000 700 4,300 16,500
INTEGRATED SERVICES
GROUP, INC.
A-32




NAME RPT DATE 205 (3) 324 (2) 324 (2) 359 (2) 360(1)(A) 360 (1)(B) 360(2) TOTAL
EE State

CENTRAL MAINE 10/6/2000 400 400
POWER COMPANY
CHUBB 8/15/2000 3,000 2,500 400 5,900
CHURCH MUTUAL 5/26/2005 3,000 700 3,700
INSURANCE COMPANY
CIANBRO 5/11/2000
CORPORATION

7/31/2006 400 400
CITY OF BANGOR 6/28/2000
CLAIMS MANAGEMENT, 8/3/2006 4,200 4,600 10,000 1,600 12,750 33,150
INC. (WAL-MART)
CLARENDON NATIONAL 1/17/2001 1,350 400 1,750
INSURANCE COMPANY

9/28/2005 2,250 600 700 3,550
CNA INSURANCE 3/9/2006 6,250 10,000 1,800 3,900 21,950
GROUP
CRAWFORD & 9/11/2002 1,100 500 1,600
COMPANY

6/13/2005 19,000 2,600 7,800 10,000 300 11,300 10,000 61,000
CRUM & FORSTER 2/28/2002 1,000 1,000
DUNLAP CLAIMS 9/18/2003 1,400 1,400
MANAGEMENT SERVICE
ESIS 2/14/2005 15,550 10,000 700 3,000 10,000 39,250
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NAME RPT DATE 205 (3) 324 (2) 324 (2) 359 (2) 360(1)(A) 360 (1)(B) 360(2) TOTAL
EE State
FAIRFIELD INSURANCE 4/24/2002 2,050 200 625 2,875
COMPANY
FEDERATED MUTUAL 8/31/2006 1,150 200 100 1,450
INSURANCE COMPANY
FILENE'S 3/31/2002 300 200 500
FIREMAN'S FUND 6/10/2005 900 900
INSURANCE COMPANY
GAB ROBBINS 1/9/2002 3,000 200 1,400 4,600
GALLAGHER BASSETT 10/15/2002 1,150 1,725 400 1,400 4,675
SERVICES, INC.
GATES MCDONALD 10/15/2003 5,000 500 4,100 9,600
GEORGIA PACIFIC 11/30/2004 3,000 10,000 2,500 800 16,300
GREAT AMERICAN 2{22/2005 800 100 900
INSURANCE GROUP
GREAT WEST 9/6/2006 3,000 200 3,200
CASUALTY COMPANY
GREENWICH 7/9/2002 400 200 600
INSURANCE COMPANY
GUARD INSURANCE 12/9/2002 2,650 1,800 3,100 7,550
GROUP
HANNAFORD 1/8/2003 3,000 100 1,400 4,500
BROTHERS
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NAME RPT DATE 205 (3) 324 (2) 324 (2) 359 (2) 360(1)(A) 360 (1)(B) 360(2) TOTAL
EE State

HANOVER INSURANCE 11/7/2000 5,750 1,000 2,100 5,000 10,200 24,050
COMPANY
HARLEYSVILLE 8/10/2005 7,650 4,000 3,100 14,750
INSURANCE
HARTFORD INSURANCE 12/8/2004 3,000 5,000 3,000 11,000
LIBERTY MUTUAL 11/16/1999 1,400 1,400
GROUP
LUMBER INSURANCE 7/16/1999 6,750 17,300 24,050
COMPANIES
MAINE ADJUSTMENT 12/18/2003 6,000 925 1,025 7.950
SERVICE
MAINE AUTOMOBILE 4/7/2005 6,200 800 7,000
DEALERS ASSOCIATION
MAINE HEALTH CARE 3/14/2006 7,500 925 8,425
ASSOCIATION
MAINE MOTOR 6/18/2004 50 475 525
TRANSPORT
ASSOCIATION
MAINE MUNICIPAL 6/20/2001 1,500 500 2,000
ASSOCIATION
MAINE SCHOOL 7/9/2001 100 100
MANAGEMENT
ASSQCIATION
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NAME RPT DATE 205 (3) 324 (2) 324 (2) 359 (2) 360(1)(A) 360 (1)(B) 360(2) TOTAL
EE State
MAINE WORKERS' 5131/2001 1,500 900 2,400
COMPENSATION
DIVISION
MEAD PUBLISHING 9/11/2000
PAPER DIVISION
MEMIC 6/9/20086 4,500 30,800 10,000 3,050 48,350
MITSUI SUMITOMO 3/15/2006 2,450 200 1,400 4,050
MARINE MANAGEMENT
U.S.A), INC.
MORSE PAYSON & 4/5/2002 600 600 1,200
NOYES
NATIONAL GRANGE 8/10/2005 6,200 6,000 6,100 18,300
MUTUAL INSURANCE
COMPANY
NORTHERN GENERAL 4/14/2003 100 1,000 1,100
SERVICES
OLD REPUBLIC 3/12/2002 1,500 900 700 3,100
INSURANCE COMPANY
ONEBEACON 2/28/2006 1,500 1,300 2,800
INSURANCE GROUP
PUBLIC SERVICE 1/9/2001 100 100 200
MUTUAL INSURANCE
COMPANY
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NAME RPT DATE 205 (3) 324 (2) 324 (2) 359 (2) 360(1)(A) 360 (1)(B) 360(2) TOTAL
EE State

ROYAL & SUNALLIANCE 11/30/2004 300 100 300 7,500 1,600 4,600 14,400
GROUP
RSKCO 5/11/2001 800 800
RYDER SERVICES 10/13/2004 300 100 400
CORPORATION
SEDGWICK CLAIMS 3/14/2001 400 500 900
MANAGEMENT
SENTRY INSURANCE 12/12/2001 1,500 1,300 2,800
COMPANY
SOMPO JAPAN 8/31/2006 100 600 700
INSURANCE COMPANY
OF AMERICA
THE ST. PAUL 5/25/2004 4,050 7,000 2,600 13,650
COMPANIES
SYNERNET 12/13/2000 400 400
T.H.E. INSURANCE 9/30/2005 400 500 900
COMPANY
TOKIO MARINE 1/9/2001
MANAGEMENT, INC.
TRAVELERS INSURANCE | 6/30/1999 15,800 1,400 12,100 29,300
COMPANIES
VERIZON 12/28/2005
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NAME RPT DATE 205 (3) 324 (2) 324 (2) 359 (2) 360(1)(A) 360 (1)(B) 360(2) TOTAL
EE State

VIRGINIA SURETY 3/16/2006 2,050 2,250 10,000 500 4,000 18,800
COMPANY
WAUSAU INSURANCE 6/9/2003 3,450 3,800 7,250
COMPANIES
THE YASUDA FIRE AND 3/27/2001 1,500 700 100 2,300
MARINE INSURANCE
COMPANY OF AMERICA
YELLOW 9/20/2004
TRANSPORTATION
YORK CLAIMS SERVICE 3/30/2000 15,000 1,200 16,200
INC.
ZURICH NORTH 6/28/2005 6,050 10,000 200 8,100 24,350
AMERICA

GRAND TOTALS 211,850 40,250 20,325 157,500 31,425 181,100 30.000 672,450

A-38




ENFORCEMENT

The Board’s Abuse Investigation Unit handles enforcement of the Maine Workers’
Compensation Act. The report of the Abuse Investigation Unit appears at section 12 of the
Board’s annual report.
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5. WORKER ADVOCATE PROGRAM

I. INTRODUCTION.

The Board established a pilot Worker Advocate Program in 1994. Under the pilot program,
Advocates represented injured workers at the Mediation stage of dispute resolution. In 1997
legislation expanded the scope of the program to include Formal Hearings. 1998 was the first full
year that Advocates represented injured workers at both Mediations and Formal Hearings.

This was a substantial expansion of operations. With only the rarest of exceptions, representing
an injured worker in litigation is exponentially more complex. At Mediation there is typically
just one meeting and the objective is to see if an agreement can be reached without taking the
case to a Formal Hearing. In litigation, there are depositions, joint scheduling memos, motions,
position papers, complex medical reports, settlement negotiations, and other legal activities,
including analysis of case law.

II. HISTORY.

Prior to 1993, the statute contained a “Prevail” standard. The insurer/employer was required to
pay the injured worker’s attorney fees if the injured worker prevailed in the dispute. In 1992, the
prevail standard was repealed and replaced by language that made the injured worker responsible
for their own attorney fees, limited to a maximum of 30% of accrued benefits.

In practice, this made it difficult for an injured worker to obtain an attorney unless it was a
serious injury with a substantial amount accrued benefits at stake. The Board implemented the
pilot Advocate program in 1994 to provide representation at Mediations for injured workers with
less serious claims, who would have difficulty getting a private attorney.

The Legislature expanded this pilot program in 1997 to include litigation at the Formal level. In
part, it was an effort to provide legal representation to injured workers. In part, it was also an
effort to make the argument for restoring the prevail standard less appealing.

From it’s inception in 1998, the Advocate program has received and disposed of about 2,000
cases a year at the Mediation level. Typically, there would be about 320 cases where an
Advocate had entered an appearance letter but the Mediation meeting had not been held. With
only modest variation, this would typically be about 50% of all cases pending at the Mediation
level.

In contrast, there have been substantial year to year differences at the Formal level. At the end of
1998, there were 405 Advocate cases pending at Formal. At the end of 2000, there were 313. At
the end of 2003, there were 608. These variations continue if expressed as a percentage of total
cases pending at Formal. It has been as low as 25% in 1998 and as high as 37% in 2003.
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The annual counts of assignments and dispositions at Formal have also varied. The lowest
number of assignments was 597 in 2000. The highest was 920 in 2003.

The Board is reviewing and attempting to upgrade Advocate representation at the Formal level.
The variation in annual caseload statistics reflects operational issues beyond normal fluctuation
in the Formal caseload.

III. DUTIES.

Workers compensation disputes in Maine are processed through a three stage process: Trouble
Shooting, Mediation, and Formal. At Trouble Shooting a Board employee, known as a Claims
Resolution Specialist contacts the injured worker, initially by mail. The injured worker must
respond. Then, the CRS tries to facilitate a resolution to the problem.

Most disputes are either resolved or forwarded to Mediation within 30 days. If the issue goes to
Mediation, the Claims Resolution specialist informs the injured worker about the Advocate
program and provides contact information.

The injured worker must follow up with the Advocate program. The Advocate then enters an
appearance and the matter proceeds to Mediation. There is a meeting between the parties and an
effort is made to reach an agreement without litigation. The usual timeframe at Mediation is
about 60 days.

When this is not possible, typically because of the factual and legal complexity of the dispute,
the next step is litigation at the Formal level. The Advocates provide legal representation
including compiling medical reports preparing the worker for the hearing, taking of direct and
cross examination testimony, and filing of position papers at the conclusion of the testimony.
The Advocates also, when necessary, attend depositions of medical providers, private
investigators, and labor market experts. Eventually, either a decision is issued or the parties agree
on a lump sum settlement. The average timeframe is about 12 months, although it can be
significantly shorter or longer depending on the complexity of medical evidence and the need for
independent medical examinations.

The two informal steps tend to screen out the less serious disputes. For every 100 disputes
entering the system, only about 25 reach the formal level. They are usually cases where there is
long term incapacity and large amounts of money involved.

Unlike private attorneys, Advocates are expected to represent almost everyone who applies.

There are exceptions for cases without merit, however, in practice; there are relatively few cases
that meet the criteria for without merit as defined in PL. 1999, Chapter 410.

IV. CASELOAD STATISTICS.

As the following tables indicate, utilization of the program has been substantial. Roughly half the
injured workers with cases pending at Mediation are represented by a Worker Advocate.
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Roughly thirty percent of cases pending at Formal Hearings arc represented by Worker

Advocates.

1998
1999
2000
2001
2002
2003
2004
2005
2006

Advocate Cases at Formal Hearings

1998
1999
2000
2001
2002
2003
2004
2005
2006

Advocate Cases at Mediation

Assigned

1,889
2,342
1,903
2,249
2,113
1,981
1,816
1,915
1,576

Assigned

655
605
597
813
642
920
689
679
636

Cases
Disposed

2,021
2,351
1,856
2,247
2,163
1,899
1,969
1,841
1,671

Cases
Disposed

44

oA

10

594
784
682
780
810
714
723
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Pending
Dec 31st

308
299
346
348
308
390
237
311
280

Pending
Dec 31st

405
310
313
342
468
608
487
452
365

% of All
Pending

39%
51%
52%
51%
51%
46%
50%
53%
56%

% Of All
Pending

25%
28%
28%
28%
35%
37%
29%
30%
29%




V. SUMMARY.

The Advocate Office has experienced problems expanding its operations to include litigation.
Also, litigation requires more paralegal staff than were envisioned in the original legislation.
Many Advocates were not attorneys when the law was changed.

Staff turnover has been a consistent issue. Four of the 12 Advocate positions turned over during
2006. Two are currently vacant. The Program Supervisor position also turned over during 2006
and is currently vacant.

The Board is seeking to introduce legislation to increase the number of clerical staff to support
Advocates during litigation. Additionally, the proposed legislation upgrades the pay range and
qualifications of the position.

Although there will always be a mismatch between the income of an experienced private

attorney and state agency staff, the Board is hopeful that the new legislation will enable the
Advocate program to be efficient and competitive.
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6. INDEPENDENT MEDICAL EXAMINATIONS (IMES)
/MEDICAL FEE SCHEDULE

I. INDEPENDENT MEDICAL EXAMINATIONS.

Draft regulations for the implementation of Section 312 of the Workers' Compensation Act of
1992 were first presented to the Board of Directors April 7, 1994, with final approval on
January 3, 1996. Section 312 provides, in part, as follows:

Examiner system. The board shall develop and implement an independent medical examiner
system consistent with the requirements of this section. As part of this system, the board shall, in
the exercise of its discretion, create, maintain and periodically validate a list of not more than 50
health care providers that it finds to be the most qualified and to be highly experienced and
competent in their specific fields of expertise and in the treatment of work-related injuries to
serve as independent medical examiners from each of the health care specialties that the board
finds most commonly used by injured employees. The board shall establish a fee schedule for
services rendered by independent medical examiners and adopt any rules considered necessary to
effectuate the purposes of this section.

Duties. An independent medical examiner shall render medical findings on the medical
condition of an employee and related issues as specified under this section. The independent
medical examiner in a case may not be the employee's treating health care provider and may not
have treated the employee with respect to the injury for which the claim is being made or the
benefits are being paid. Nothing in this subsection precludes the selection of a provider
authorized to receive reimbursement under section 206 to serve in the capacity of an independent
medical examiner. Unless agreed upon by the parties, a physician who has examined an
employee at the request of an insurance company, employer or employee in accordance with
section 207 during the previous 52 weeks is not eligible to serve as an independent medical
examiner.

Appointment. If the parties to a dispute cannot agree on an independent medical examiner of
their own choosing, the board shall assign an independent medical examiner from the list of
qualified examiners to render medical findings in any dispute relating to the medical condition of
a claimant, including but not limited to disputes that involve the employee's medical condition,
improvement or treatment, degree of impairment or ability to return to work.

Rules. The board may adopt rules pertaining to the procedures before the independent medical
examiner, including the parties' ability to propound questions relating to the medical condition of
the employee to be submitted to the independent medical examiner. The parties shall submit any
medical records or other pertinent information to the independent medical examiner. In addition
to the review of records and information submitted by the parties, the independent medical
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examiner may examine the employee as often as the examiner determines necessary to render
medical findings on the questions propounded by the parties.

Medical findings; fees. The independent medical examiner shall submit a written report to the
board, the employer and the employee stating the examiner's medical findings on the issues
raised by that case and providing a description of findings sufficient to explain the basis of those
findings. It is presumed that the employer and employee received the report 3 working days after
mailing. The fee for the examination and report must be paid by the employer.

Weight. The board shall adopt the medical findings of the independent medical examiner unless
there is clear and convincing evidence to the contrary in the record that does not support the
medical findings. Contrary evidence does not include medical evidence not considered by the
independent medical examiner. The board shall state in writing the reasons for not accepting the
medical findings of the independent medical examiner.

Annual review. The board shall create a review process to oversee on an annual basis the quality
of performance and the timeliness of the submission of medical findings by the independent
medical examiners.

The Board expanded its Section 312 IME list to include 30 doctors in various occupational
specialties. However, on February 12, 2004, the Maine Supreme Judicial Court ruled in Lydon v.
Sprinkler Services, et al., that:

“by its plain language, the Legislature has decreed that any physician who has
examined any employee pursuant to Section 207 within the past year is ineligible
to serve as an independent medical examiner.”

As a result of the Law Court’s decision, the Board’s list of examiners was reduced from 30 to 14
doctors, with only one orthopedist and one neurologist, resulting in significant delay in the
system. The Board is presently considering a rule to reduce the delays in the process. However,
the problem will not be resolved unless more examiners can be added to the list or the process
becomes purely voluntary through the agreement of the parties.

Since Lydon, the Board has expanded its list to 20 doctors, but, there is still a need for additional
orthopedists, neurologists, and physiatrists. Currently, there is a substantial waiting period for
examinations with key specialists because of the overwhelming number of cases referred from
the Board. The following physicians are currently on the Board’s Section 312 IME list:
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ANESTHESIOLOGY/ PAIN
MANAGEMENT

HERLAND, Jonathan S., MD
Penobscot Pain Management
38 Penn Plaza

Bangor ME 04401

Tel: 990-4775

CHIROPRACTIC

BALLEW, David M., DC
Ballew Chiropractic Office
256 Main Street
Waterville ME 04901

Tel: 873-1167

LYNCH, Robert P., DC
1200 Broadway

S Portland ME 04106
Tel: 799-2263

VANDERPLOEG, Douglas A., DC

157 Main St

PO Box 1081
Damariscotta ME 04543
Tel: 563-8500

FAM/GEN/INT

GRIFFITH, William L., MD
Kennebec Medical Associates
13 Railroad Square
Waterville ME 04901

Tel: 872-6869

SHAW, Peter K., MD
96 Campus Dr
Scarborough ME 04102
Tel: 885-9905

INDEPENDENT MEDICAL EXAMINER LIST

NEUROLOGY

BRIDGMAN, Peter, MD
51 Harpswell Rd, Ste 100
Brunswick ME 04011
Tel: 729-7800

SIGSBEE, Bruce, MD
Penobscot Bay Neurologists
4 Glen Cove Dr

Rockport ME 04856

Tel: 596-0031

ORTHOPEDIC SURGERY

CROTHERS III, Omar D., MD
542 Cumberland Avenue
Portland ME 04101

Tel: 773-7768

DONOVAN, Matthew J., MD
16 Long Sands Rd.,

York ME 03909

Tel: 363-6400

OSTEOPATH

TRENKLE, Douglas L., DO
3