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EXECUTIVE SUMMARY

The Workers' Compensation Board, in consultation with the Superintendent of Insurance
and the Director of the Bureau of Labor Standards, is directed by Title 39-A, Section
358-A(1) to submit an annual report on the status of the workers' compensation system to
the Governor and the Joint Standing Committee on Labor and Joint Standing Committee
on Banking and Insurance by February 15 of each year.

Workers' Compensation Board

The Governor introduced LD 1909, An Act To Promote Decision Making Within the
Workers” Compensation Board, with an emergency preamble to the 121% Legislature.
The Governor worked diligently with both labor and management organizations in
formulating legislation to assist the Board in overcoming gridlock and meeting its
statutory responsibilities. This bill received the necessary 2/3 majority in both Chambers.
It was signed by the Governor as Public Law 2004 Chapter 608 and became effective on
April 8, 2004.

The legislation amended the structure of the Board. The new Board consists of seven
(instead of eight) members. Three members represent management and three represent
labor. The seventh member is the Executive Director who also serves as Chair of the
Board. The Executive Director is appointed by the Governor subject to confirmation by
the Legislature and serves at the pleasure of the Governor.

A quorum of the Board is any four members. The Board may take action by a majority
vote, except that the four members constituting a quorum for an emergency meeting must
include at least one management member and one labor member.

Since the effective date of the legislation, the Board has reached consensus on most of the
gridlock issues. The Board approved the appointment of two hearing officers at the
Portland Regional Office; voted to change hearing officer terms from three to seven
years; reappointed five hearing officers to seven year terms; approved an assessment and
budget for the biennium; selected a firm to perform the Section 213 actuarial study;
passed a rule mandating electronic filings; revised Board by-laws; implemented the NOC
project; filled the Deputy Director of Business Services position; and submitted
legislation to the 122™ Legislature.

Other matters of immediate concern to the Board include: increasing the number of
Section 312 Independent Medical Examiners (IMEs); Section 213 Actuarial Study;
implementation of the Electronic Data Interchange (EDI) rule; revision of the Medical
Fee Schedule; additional resources for the Worker Advocate Program, MAE Program,
and Abuse Investigation Unit; and a return to 2002 formal hearing efficiencies.

The Board is performing efficiently in other major areas of responsibility. The MAE
Program continues to have a positive impact on both the compliance and performance of




insurers, self-insurers, and third-party administrators. Compliance trends on all
performance indicators are up. The Board measures compliance on three key
performance indicators:

1) Filing of First Reports of Injury; 2) Payment of Indemnity Benefits; and, 3) Filing of
Memoranda of Payment. Since 1997 compliance for filings of first reports have gone
from 36.74% to 82.43%; for payments of initial indemnity benefits from 59.39% to
85.56%, and for filing of MOPs, from 56.78% to 81.87%. The Worker Advocate
Program now provides worker advocates for 50% of injured employees at the mediation
phase of dispute resolution and 38% of injured employees at the formal hearing phase of
dispute resolution. Injured workers now have access to representation that enables them
to receive the benefits to which they are entitled. However, the issues of funding,
caseloads, and stafting must be addressed in a long-term strategy to ensure the viability
of the program. And major programming changes in the Claims and Coverage
departments should bring about significant improvements in the operations of the agency.

The Board submitted two bills for consideration during the First Regular Session of the
122™ Legislature. The first addresses Board review of a hearing officer’s decision.
Currently if the Board does not act within 60 days of the initial request for review, the
request is automatically denied. This creates a potential timing problem. The proposed
legislation establishes that the time to request review runs from the expiration of the
period within which a request for findings can be filed, or the issuance of findings,
whichever is later.

The second addresses the independent medical examiner system. Currently, if the parties
agree to an examiner, the examiner’s report is binding on the parties. This submission
encourages parties to agree to the selection of an independent medical examiner by
establishing that, whether or not the parties have agreed to the selection of an
independent medical examiner, the examiner’s finding must be adopted unless there is
clear and convincing evidence to the contrary in the record that does not support the
medical findings.

Superintendent of Insurance

The Superintendent of Insurance is required pursuant to 24-A M.R.S.A. 2383 to report
annually to the Governor and the Insurance and Financial Services Committee on the
status of competition in the workers' compensation market. This report examines
different measures of market conditions. Workers' compensation insurance in Maine
operates in an open competitive rating system. Each year the National Council on
Compensation Insurance (NCCI), as the state’s designated statistical agent, files advisory
loss costs on behalf of insurers with the Bureau of Insurance. The Superintendent must
approve the advisory loss costs, which represent the portion of the rates that account for
losses and loss adjustment expenses. Each insurer files factors called loss cost multipliers,
which account for such things as company experience, overhead expenses, taxes,
contingencies, investment income and profit. The advisory loss costs are multiplied by
those factors to form rates for individual insurance companies. Other things such as
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experience rating, schedule rating, and premium discounts also affect the ultimate
premium amount paid by an individual employer.

Recently NCCI made a filing with the bureau, which calls for an overall 2.2% increase in
advisory loss costs. This filing was approved and will go into effect on January 1, 2005.
Frequency of indemnity claims continues to decrease but the amount of costs for
indemnity and medical claims continues to increase.

The increase in advisory loss costs is not evenly distributed across all rating
classifications. The contracting group will have an average reduction of nearly five
percent. The miscellaneous group will have an average decrease of over one percent. The
office & clerical, the goods & services and the manufacturing groups will have average
increases ranging from over five percent to nearly seven percent respectively. The change
in loss cost for individual classifications within each group varies based on experience
within each classification. Some employers will see premium decreases while more
employers will see increases.

The Maine workers' compensation insurance market remains somewhat competitive, with
many carriers being licensed and having rates on file. Though rates remain well below
those in place during the last major reform in 1993, there have been continued signs of
market hardening over the past few years. With relatively low investment returns,
insurers have been less likely to offer credits to attract or retain market share. As a result,
many employers have experienced higher premiums. Self-insured employers represent
over 45% of the overall market and self-insurance continues to be a viable alternative to
the insurance market for some employers.

One important trend is the increased market share held by Maine Employer's Mutual
Insurance Company (MEMIC). In terms of written premium, MEMIC's market share is at
its highest level since 1995. MEMIC does not maintain records of the number of
employers that they insure because the employer was not able to obtain coverage
elsewhere; however, the increased market share is an indicator that more employers may
be insuring with MEMIC out of necessity and is a sign that the market is becoming less
competitive. MEMIC requested and received approval for a 3.5% rate increase in its
standard rating tier, effective November 1, 2004. The increase was within the allowable
voluntary market statutory limits set for MEMIC rates. Any further increase in the loss
cost multiplier for the standard rating tier would be subject to review and possible
disapproval by the Superintendent.

Although MEMIC now accounts for over 61% of the insured workers' compensation
business in the state, 28 companies continued to write more than $1 million in annual
premium in 2003. Employers that maintain a safe work environment and control their
losses should continue to see insurers competing for their business. New businesses and
businesses with unfavorable loss experience will have fewer options available.

Overall, Maine's loss costs will be over 37% lower than they were in 1993. Based on the
number of carriers in the marketplace and the fact that rate levels are still well below 1993
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levels, Maine's workers' compensation market is healthier than it was in the early to mid-1990s.
Some insurers have more than one rating tier and some insurance groups have companies that
offer different rates. Even so, some employers will not meet insurer underwriting requirements
and will feel the effects of higher rates.

Bureau of Labor Standards

The Bureau of Labor Standards (BLS) of the Maine Department of Labor (MDOL) works in
collaboration with the Maine Workers” Compensation Board (WCB) in the prevention of
occupational injuries and illnesses by a variety of means. Under Title 26 MRSA § 42-A, the
BLS is charged with establishing and supervising safety education and training programs.
Additionally, the BLS has the power and duties to collect, assort, and arrange statistical data
on the number and character of industrial accidents and their effects upon the injured. The
MDOL is also responsible for enforcement of Maine labor laws and the related rules and
standards.

SafetyWorks! is an identity that encompasses the occupational safety and health (OSH)
training, consultation and outreach functions of the BLS. These activities include use of
WCB data to respond to requests for information from the OSH community and the
general public on the safety and health of Maine workers. SafetyWorks! instructors also
design their safety training programs based on industry profiles generated from data from
the WCB First Reports of Occupational Injury or Disease, among other sources.

In terms of enforcement, the Wage and Hour Division of the BLS reviews and approves
work permit applications to protect minor workers and inspects employers for
compliance with Maine child labor law. The Wage and Hour Division uses the data from
the WCB First Reports, among other criteria, to select employers for inspection. The
Workplace Safety and Health Division of the BLS enforces safety regulations in the
public sector only. The Workplace Safety and Health Division prioritizes state and local
agencies for inspection based on the agencies’ injury and illness data from the WCB, the
results of the Federal Bureau of Labor Statistics Survey of Occupational Injuries and
Illnesses, or complaints from employees or employee representatives.

Effective workplace injury and illness prevention requires a detailed working knowledge
of all factors contributing to occupational safety and health. The WCB collects data from
its First Reports, which the BLS electronically imports for coding and analysis. In
addition, the following annual data collections are administered by the Research and
Statistics Unit of the BLS: 1) the Federal Bureau of Labor Statistics’ Survey of
Occupational Injuries and Illnesses, 2) the Federal Occupational Safety and Health
Administration’s (OSHA) Data Initiative, and 3) the Census of Fatal Occupational
Injuries. Taken together, the results of these surveys provide an epidemiological profile
of occupational injuries and illnesses in Maine. The BLS also conducts research on
narrower foci, both annually and from time to time. In 2004 such research took the form
of:
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¢ Research into workplace violence, including both continuation of a study of the
workplace effects of domestic violence and development of a pilot workplace
violence surveillance program
Development of a pilot surveillance program for young workers

e A survey of employer attitudes toward workplace substance abuse and substance
abuse testing

e A sstudy of the misclassification of workers as independent contractors in the
construction industry

¢ A study of the occupational safety and health factors affecting workers in the
home health care industry.

A chronic problem in the use of WCB data is that around 50% of First Reports are
missing the date for the employee’s return to work. The “return to work” date is a critical
data element for a number of important purposes. The problem is at least partly due to a
built-in functionality of the WCB system. Another is the weakness of linkage between
WCB costs data and First Reports data. The Occupational Safety and Health Data
Collection and Injury Prevention Work Group was convened September 29, 2003, by the
Department of Labor under 2003 Public Law chapter 471. Membership includes
representatives of the WCB staff. Among the primary purposes of the Work Group is the
identification of ways to improve the collection and analysis of occupational safety and
health data. Such problems in data collection and sharing are being closely examined and
there is good reason to hope for improvements.

The BLS uses WCB data to supplement Federal Bureau of Labor Statistics and OSHA data
in developing occupational safety and health grant applications. The most important example
shaping BLS 2004 activities was a three-year, $250,000 NIOSH grant for collaborating with
NIOSH and the Council for State and Territorial Epidemiologists (CSTE) in capacity
building in occupational safety and health surveillance. 2004 was year two of activity under
this grant.




<
4
=)
[~
30
@)
=
w

WORKERS' COMPENSATION BOARD




SECTION A. WORKERS’ COMPENSATION BOARD
TABLE OF CONTENTS
Page
8 IR 181 o Yo [T o 1 Lo T o T A-1

2. Enabling Legislation and History of Maine Workers’

Compensation.......cccccciiiiiimieccensnrerrseeeesssssssrnsansen A-3

|. 39-A Maine Revised Statutes Annotated......... A-3

ll. Revisions to Enabling Legislation..................... A-3

lll. State Agency History.......cceeeeiiiiiiiiiieen A-4

3. Dispute Resolution.........cccciimmmmeinescccscnnneccesnnes A-8
l. Introduction ... A-8

ll. Three Tiers of Dispute Resolution.................. A-8

lll. Troubleshooting Statistical Summary............ A-9

IV. Mediation Statistical Summary.................... A-11

V. Formal Hearing Statistical Summary............ A-12

|V B O] o Tor 11 =] T o W A-14

4, Office of Monitoring, Audit, and Enforcement . A-15
1Y o] o1 o] g1 ¢ le A-15
AUGIS ..ot A-31
Enforcement..........coooni e, A-33

5. Worker Advocate Program............ccccereecuiicnannnns A-34
I INtroduction .........ccooeviiiiiiiiic e A-34

. DULES e A-34

. Workload..........ceoomn e A-35

IV. Staffing....cccooeereiee e, A-36




V. COoNCIUSION ....eeeeeeiececee e A-36
6. Independent Medical Examinations (IMEs)/Medical
Fee Schedule.......er e A-37
|. Independent Medical Examinations............... A-37
Il. Medical Fee Schedule...........c......covvveien.. A-41
7.Technology.....cccceeemreereeer e A-42
8. Budget and Assessment...............ccceeeeeeeeiicennennns A-44
9. Claims Management Unit.............ccooveremmmeennrennn. A-46
10. Insurance Coverage Unit...........ceeviiiccrnnnnnnnnes A-47
11. A. Coordination with Other Agencies............. A-48
B. Alternative Delivery Systems Including
Privatization ..........ccccvnrrmvneeunmmeeeeeeereneeeeee, A-50
12. Abuse Investigation Unit...........ccccviiiienicninnnnes A-51
13. General Counsel Report.......cccccevcccneenrennnneee. A-54
A, RUIBS .., A-54
B. Legislative Activity............ooovveveeeeeeeiniiene. A-54
C. Extreme Financial Hardship Cases.............. A-55
14. Threshold Adjustment and Extension of 260-Week
DUration ... e A-56
15, SUMMAIY....cicccccccccccr e e A-58




1. INTRODUCTION

The original agency, known as the Industrial Accident Board, began operations on January 1,
1916. In 1978, it became the Workers’ Compensation Commission. In 1993, it became the
Workers® Compensation Board.

The major programs of the Board fall into six categories: (1) Dispute Resolution; (2) Compliance
— Monitoring, Auditing, and Enforcement (MAE) Program; (3) Worker Advocate Program; (4)
Independent Medical Examinations/Medical Fee Schedule; (5) Technology; and (6) Central and
Regional Office support staff.

The implementation of Standard Operating Procedures (SOPs) has resulted in the elimination of
backlogs and an efficient dispute resolution system. The MAE Program has dramatically
improved compliance throughout the industry both as to payments and filings. Because of the
Worker Advocate Program, injured workers now have access to representation that enables them
to receive the benefits to which they are entitled. Over 50% of injured workers are represented
by advocates at the mediation level and over 38% are represented by advocates at the formal
hearing level. The Independent Medical Examination Program and the Medical Fee Schedule
have been important tools in the successful resolution of cases. Although the Board has made
progress in the field of technology, due to limited resources, many of its objectives have not been
met. The Board has committed additional resources to this endeavor for fiscal years 2004-2005.

The Board is not a General Fund agency and receives its revenue to fund its operations through
an assessment on Maine’s employers. The maximum amount that the Board can presently assess
is $8,350,000 in FY 04 and $8,525,000 in FY 05. Chapter 425 provides for the creation of a
Commission to study the Board’s assessment and budgetary processes and to report to the
Legislature in 2004.

The Board’s assessment was adequate to fund the Board’s operations until FY97. In 1997, the
Legislature enacted, and the Board implemented, legislation that expanded the Worker Advocate
Program and created the MAE Program. The cost of these programs has been in excess of the
amount allocated for the task. The cost of these programs increases in employee salaries and
benefits, and general inflation created budgetary problems for the Board, in light of the
maximum assessment sct by law.

The Legislature recognized the urgency of the Board’s situation in FY02. It took two steps: First,
the Legislature authorized the use of $700,000 from the Board’s reserve account, and second, the
Legislature authorized a one-time increase in the maximum assessment of $300,000 to provide
temporary assistance to the Worker Advocate Program. The Legislature also recognized the
urgency of the Board's situation in FYO03. It took three steps: First, the Legislature authorized the
use of reserve funds in the amount of $1,300,000; second, the Legislature increased the
assessment to fund a hearing officer position in Caribou in the amount of $125,000; and third,




the Legislature allocated funds from reserves to fund actuarial studies and arbitration services to
determine permanent impairment thresholds, and to fund a MAE Program position in the amount
of $135,000. These were short-term solutions and during the 2003 Legislative Term the
Legislature increased the Board’s assessment cap to $8,350,000 in FY 04 and $8,525,000 in FY
05. The Legislature also provided for greater discretion in the use of the Board’s reserve account.

Parallel to legislative assistance with the assessment cap and greater discretion in the use of the
Board’s reserve accounts, the agency is attempting to improve efficiency and lower costs via a
range of administrative efforts ranging from mandating electronic data interchange to
enforcement of performance standards in the dispute resolution process.

In 2004 the Governor introduced a Bill, which was enacted by the Legislature as Chapter 608
and entitled “An Act to Promote Decision-Making Within the Workers’ Compensation Board.”
The purpose of the legislation was to break the gridlock that adversely affected the functioning
of the Board. The legislation reduced the size of the Board from eight to seven members and
empowered the Governor to appoint an executive director, who is the chair and chief executive
officer of the Board.
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2. ENABLING LEGISLATION AND
HISTORY OF MAINE WORKERS’ COMPENSATION

L ENABLING LEGISLATION MAINE WORKERS’ COMPENSATION BOARD.

39 M.R.S.A. § 101, et seq. (Maine Workers’ Compensation Act of 1992)

On January 1, 1993, Title 39, which contained the Workers’ Compensation Act of 1991 and all
prior workers’ compensation acts, was repealed and replaced with Title 39-A, the Workers’
Compensation Act of 1992,

I1I. REVISIONS TO ENABLING LEGISLATION.

The following are some of the revisions made to the Act since 1993.

§ 102(11)(B-1). Tightened the criteria for wood harvesters to obtain a
predetermination of independent contractor status.

§ 113. Permits reciprocal agreements to exempt certain nonresident employees from
coverage under the Act.

§ 151-A. Added the Board’s mission statement.
§ 153(9). Established the monitoring, audit & enforcement (MAE) program.
§ 153-A. Established the worker advocate program.

§ 201(6). Clarified rights and benefits in cases which post-1993 work injuries
aggravate, accelerate, or combine with work-injuries that occurred prior to January 1,
1993.

§ 213(1-A). Defines “permanent impairment” for the purpose of determining
entitlement to partial incapacity benefits.

§ 224. Clarified annual adjustments made pursuant to former Title 39, §§ 55 and
55-A.

§ 328-A. Created rebuttable presumption of work-relatedness for emergency rescue
or public safety workers who contract certain communicable diseases.

§8§ 355-A, 355-B, 355-C, and 356. Created the Supplemental Benefits Oversight
Committee.

§§ 151, Sub-§1. Established the Executive Director as a gubernatorial appointment
and member and Chair of the Board of Directors.
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I11. STATE AGENCY HISTORY.

The original agency, the Industrial Accident Board, began operations on January 1, 1916. In
1978, it became the Workers’ Compensation Commission. In 1993, it became the Workers’
Compensation Board.

A. The Early Years of Workers’ Compensation.

A transition from common law into the statutory system we know today occurred during the late
teens and early 1920’s. Earlier, an injured worker had to sue his employer and prove fault to
obtain compensation. Workers’ compensation was conceived as an alternative to tort. Instead of
litigating fault, injured workers would receive a statutorily determined compensation for lost
wages and medical treatment. Employers gave up legal defenses such as assumption of risk or
contributory negligence. Injured workers gave up the possibility of damages, beyond lost wages
and medical treatment, such as pain and suffering and punitive damages. This historic bargain, as
it is sometimes called, remains a fundamental feature of workers’ compensation. Perhaps
because of the time period, financing and administration of benefit payments remained in the
private sector, either through insurance policies or self-insurance. Workers’ compensation
disputes still occur in a no fault system. For example, disputes arise as to whether the disability is
related to work; how much money is due the injured worker; and, how much earning capacity
has been permanently lost. Maine, like other states, established an agency to process these
disputes and perform other administrative duties. Disputes were simpler. Injured workers rarely
had lawyers. Expensive, long term, and medically complicated claims, such as carpal tunnel
syndrome or back strain, were decades away.

B. Adjudicators as Fact Finders.

In 1929, the Maine Federation of Labor and an early employer group listed as “Associated
Industries” opposed Commissioner William Hall’s re-nomination. Testimony from both groups
referred to reversals of his decisions by the Maine Supreme Court. This early feature of Maine’s
system, direct review of decisions by the Supreme Court, still exists today. The Supreme Court
decides issues regarding legal interpretation, and does not conduct a whole new trial. In Maine,
the state agency adjudicator has historically been the final fact finder.

Until 1993, Commissioners were gubernatorial appointments, subject to confirmation by the
legislative committee on judiciary. The need for independence of its quasi-judicial function was
one of the reasons why it was established as an independent agency, rather than as a part of a
larger administrative department within the executive branch. The smaller scale of state
government in 1916 no doubt also played a role.

C. Transition to the Modern Era.
In 1974, workers’ compensation coverage became mandatory. This and other significant changes
to the statute were passed without an increase in appropriation for the Industrial Accident

Commission. In 1964 insurance carriers reported about $3 million in direct losses paid. By 1974
that had grown to about $14 million of direct losses paid. By 1979, direct losses paid by carriers
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totaled a little over $55 million. By 1984, it had grown to almost $128 million. These figures do
not reflect benefits paid through self-insurance. This exponential growth of the system resulted
from legislative changes during the late 1970’s and set the stage for a series of workers
compensation crises that occurred throughout the 1980’s and into the early 1990’s.

During the early 1970’s time limits were removed for both total and partial wage loss benefits.
Inflation adjustments were added. The maximum benefit was set at 200% of the state average
weekly wage. Also, laws were passed making it easier for injured workers to secure the services
of an attorney. The availability of legal representation greatly enhanced an injured worker’s
likelihood of receiving benefits, especially in a complex case. And, statutory changes and
evolving medical knowledge brought a new type of claim into the system. The law no longer
required a specific accident. Doctors began to connect injuries such as carpal tunnel syndrome
and back problems to work and thus brought these injuries within the coverage of workers’
compensation.

Such injuries required benefit payments for longer periods than most accidental injuries. These
claims were more likely to involve litigation. Over the course of a decade, rising costs quickly
transformed workers compensation into a contentious political issue in the late 1980°s and early
1990’s.

In 1980, Commissioners became full-time and an informal conference process was added to
attempt to resolve disputes early in the claim cycle, before a formal hearing.

Additionally, regional offices were established in Portland, Lewiston, Bangor, Augusta, and
Caribou, supported by the central administrative office in Augusta.

In 1987, three full-time Commissioners were added, bringing the total to 11, in addition to the
Chair. Today, the Board has nine Hearing Officers.

The workers’ compensation environment of the 1980’s and early 1990’s was an extraordinary
time in Maine’s political history. Contentious legislative sessions regarding workers’
compensation occurred in 1982, 1985, 1987, 1991, and 1992. In 1991, then Governor John
McKernan tied his veto of the State Budget to changes in the workers’ compensation statute.
State Government was shut down for about three weeks.

In 1992, a Blue Ribbon Commission made a series of recommendations which were ultimately
enacted. Inflation adjustments for both partial and total benefits were eliminated. The maximum
benefit was set at 90% of state average weekly wage. A limit of 260 weeks of benefits was
established for partial disability. These changes represented substantial reductions in benefits for
injured workers, particularly those with long term disabilities. Additionally, the section of the
statute concerning access to legal representation was changed making it more difficult for injured
workers to secure the services of private attorneys.

Maine Employers’ Mutual Insurance Company was established. It replaced the assigned risk
pool and offered a permanent source of coverage. Despite differing views on the nature of the
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problems within the preceding and current system, virtually all observers agree that MEMIC has
played a critical role in stabilizing the workers’ compensation environment in Maine.

Based on the recommendation of the Blue Ribbon Commission, the Workers’ Compensation
Board was created directly involving labor and management in the administration of the State
agency.

The Board of Directors originally consisted of four Labor members and four Management
members, appointed by the Governor based on nomination lists submitted by the Maine AFL-
CIO and Maine Chamber of Commerce. The eight Directors hired an Executive Director to run
the agency. In 2004 legislation was enacted to reduce the Board to three Labor Directors and
three Management members. The Executive Director became a gubernatorial appointment,
confirmed by the legislative committee on Labor, for a term concurrent with the Governor.

The Board of Directors appoints Hearing Officers to adjudicate Formal Hearings. And, a two
step process replaced informal conferences: troubleshooting and mediation.

In 1997, legislation was enacted which provided more structure to case monitoring operations of
the Board and created the MAE program. Also in 1997, a worker advocate program, begun by
the Board, was expanded by the Legislature.

In terms of both regulatory and dispute resolution operations the Board has experienced
significant accomplishments. In terms of its traditional operation, dispute resolution, the Board
can show an efficient informal process. Between troubleshooting and mediation, approximately
75% of initial disputes are resolved within 80 days from the date a denial is filed. An efficient
formal hearing process that had reduced timelines to an acceptable 7.3 months for processing
cases in 2000. Gridlock by the Board of Directors regarding appointment of Hearing Officers
occurred in 2003 and 2004. This has resulted in slightly longer time frames at the formal level,
about 10.5 months in 2004. However, this problem has been resolved and the agency anticipates
a return to time frames of about eight months in 2005.

The no fault system works better than many people realize for routine injuries. Simple claims
where there is a specific accident, a defined healing period, and a short period of missed work
are regularly paid and processed without incident.

Litigated cases tend to involve long-term disabilitics involving back problems and other soft
tissue injuries where there is substantial wage loss and expensive medical treatment at issue. The
connection to employment is rarely crystal clear. Other circumstances and the applicable law are
often complex. Substantial sums of money may be at issue.

In an apples to apples comparison, matching the complexity of the dispute and the type of
litigation, the Board’s average time frame of about ten months for formal hearings is rapid,
compared to other states, and especially if compared to court systems for comparable personal
injury cases.
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The agency was criticized for not doing more with its data gathering and regulatory operations
during the late 1980’s and early 1990’s. But the benefit of a relational database installed in 1996,
and a modern programming language, the agency is making progress. Filings of first reports and
first payment documents are systematically tracked. Significant administrative penalties have
been pursued in several cases. The computer applications and the abuse unit are doing a better
job of identifying employers, typically small employers, with no coverage. No coverage hearings
are regularly scheduled.

During the late 1990°s, the Board of Directors began to deadlock on significant issues such as the
appointment of Hearing Officers, the adjustments to the benefit structure under section 213, and
the agency budget. By 2002, this had become a matter of Legislative concern. Finally, in 2004,
legislation was enacted to make the Board’s Executive Director a tie-breaking member of the
Board of Directors. The Executive Director became a gubernatorial appointment, subject to
confirmation by the legislative committee on labor, for a term concurrent with the Governor.
Although it will take time to fully evaluate the new arrangement, clearly gridlock due to tie votes
is no longer an issue.
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3. DISPUTE RESOLUTION

L Introduction.

The Workers’ Compensation Board has regional offices throughout the State, in Caribou,
Bangor, Augusta, Lewiston and Portland that handle dispute resolution functions. The regional
offices handle troubleshooting, mediation and formal hearings.

IL. Three Tiers of Dispute Resolution.

On January 1, 1993, Title 39, which contained the Workers’ Compensation Act of 1991 and all
prior workers’ compensation acts, was repealed and replaced with Title 39-A, the Workers’

Compensation Act of 1992. The new Title 39-A created a three tiered dispute resolution process.

First, at the troubleshooting stage, a claims resolution specialist informally attempts to resolve
disputes by contacting the employer and the employee and identifying the issues. Many times,
additional information, often medical reports, must be obtained in order to discuss possible
resolutions. If a resolution of the dispute is not reached after reviewing the necessary
information, the claim is referred to mediation.

Second, at the mediation stage, a case is scheduled before one of the Board’s mediators. The
parties attend the mediation at a regional office or through teleconference. At mediation, the
employee, the employer, the insurance adjuster and any employee or employer representatives
such as attorneys or advocates meet with the mediator in an attempt to reach a voluntary
resolution of the claim. The mediator requests each party to state its position and tries to find
common ground. At times, the mediator meets with each side separately to sort out the issues, If
the case is resolved at mediation, the mediator writes out the terms of the agreement, which is
signed by the parties. If the case is not resolved at mediation, it is referred for formal hearing.

Third, at the formal hearing stage, the parties are required to exchange information and medical
reports and answer specific questions that pertain to the claim. After the information has been
exchanged, the parties file with the Board a “Joint Scheduling Memorandum,” which lists the
witnesses who will testify and estimates the time needed for hearing. At the hearing, witnesses
for both sides testify and evidence is submitted. In most cases, the parties are represented either
by an attorney or a worker advocate. Following the hearing, position papers are submitted and
the hearing officer issues a decision.
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The number of cases resolved at each phase for the years 2002 and 2003 is illustrated in the chart
below:

e — ’
Workers' Compensation Board
uble Shooting, Mediation, and Forn7.?l

|

It is worth noting that approximately half of the cases that get to troubleshooting are resolved and
half of the remaining cases are resolved at mediation. The remaining cases are resolved at the
formal hearing level.

III.  Troubleshooting Statistical Summary

The following charts illustrate the number of days that cases are held at Troubleshooting, the
number of cases pending and the number of filings and dispositions at that level.

L . . | L .
Workers Compensation Board:
Average Days at Trouble Shooting
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IV.  Mediation Statistical Summary.

The following charts illustrate the number of cases pending at Mediation, the number of filings
and dispositions at that level, and average timeframes.

‘Workers Compensation Board |
Pending at Mediation as of Dec 31st. .

854/

~ Workers Compensation Board
Filings and Dispositions at Mediation
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V. Formal Hearing Statistical Summary.

The following charts illustrate the number of cases pending at the formal level, filings and
dispositions, and average timeframes.

Workers Compensation Board
ases Pending at Formal on December 31
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VL. Conclusion.

An increase of cases and the termination of two hearing officers, pursuant to D’Amato v. Sappi
Paper, have resulted in higher caseloads and an increase in the time at formal hearing. In October of
2003, the Board replaced two hearing officers with two temporary hearing officers. In September
2004, the Board appointed two hearing officers to three-year terms. Now that the Board has a full
complement of hearing officers (9), it can strive to return to 2002 levels of performance. It is
anticipated that this can be achieved within the next 18 to 24 months.




4. OFFICE OF MONITORING, AUDIT, AND ENFORCEMENT

In 1997, the Maine Legislature, with the support of Governor Angus S. King, Jr., enacted Public
Law 1997, Chapter 486 to establish a Monitoring, Audit, and Enforcement (MAE) Program. The
basic goals of this program are to (1) provide timely and reliable data to policymakers; (2)
monitor and audit payments and filings; and (3) identify insurers, self-insurers, and third-party
administrators (collectively “insurers”) that are not complying with minimum standards.

As part of the monitoring program, the Board, among other things, identifies employers that do
not have required coverage and identifies First Reports of Injury that are filed late. Audits are
being conducted pursuant to a yearly schedule. The Board’s Abuse Investigation Unit provides
an enforcement mechanism when violations of the Workers’ Compensation Act are identified.

MONITORING

A key component of the monitoring program is to produce Quarterly Compliance Reports. These
reports measure, on a system-wide and individual basis, the timeliness of initial indemnity
payments, the filing of Memoranda of Payment, and the timeliness of First Report of Injury
filings.

To ensure that the Quarterly Compliance Reports would be as accurate as possible, a Pilot
Project was undertaken. The goal of the Pilot Project was to (1) measure the Board’s data
collection and reporting capabilities, (2) report on the performance of insurers, and (3) let people
know what to expect from Quarterly Compliance Reports.

To achieve these goals several insurers were randomly selected for audit. Four hundred and
eleven (411) files from 48 entities were audited. The audited entities were very cooperative and
accommodating. The report, which was unanimously accepted by the Workers’ Compensation
Board on January 26, 1999, revealed a need for improvement in the performance of insurers and
the Workers’ Compensation Board.

To improve on the results of the Pilot Project, a reconciliation process was implemented as part
of the quarterly compliance process. The reconciliation process allows insurers to check the
Board’s data against their own so that errors can be corrected prior to the publication of a
Quarterly Compliance Report. It has also been used by insurers as a case management tool.

The 2003 Annual Compliance Report was unanimously accepted by the Workers’ Compensation
Board. (An overview of this report follows.) This report shows a dramatic improvement in the
performance of insurers since the Pilot Project (see Tables 1, 2 and 3 attached). This
improvement will help the Board reduce the number of claims that are litigated and result in
faster and more accurate payment of lost time benefits. Entities with high compliance are listed
on page 18.
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2003 Annual Compliance Report Overview.

A.

Lost Time First Reports.
(D) The Board received 16,362 Lost Time First Reports in 2003.

2) 82.43% were filed within seven days (as prescribed by law). 88.83% were
filed within 10 days. The 82.43% represents a .86% increase in
compliance over 2002 and a 124.36% increase in compliance since the
Pilot Project of 1997. (See Tables 1, 2 and 3 and Charts 1, 2 and 3
attached.)

Payments of Initial Indemnity Benefits.

85.56% of initial indemnity payments were paid within 14 days. The Board
Benchmark is 80%. The compliance for 2002 was 85.27%. The 85.56%
represents a .34% increase in compliance from 2002 and a 44.06% increase in
compliance since the Pilot Project of 1997. Over one hundred more households
received timely benefits than the previous year. (See Tables 1, 2 and 3 and Charts
4, 5 and 6 attached.)

MOP Filed Within 17 Days.

81.87% were filed within 17 days. The Benchmark is 75%. The
compliance for 2002 was 80.78%. The 81.78% represents an increase in
compliance of 1.35% from 2002 and 44.19% increase in compliance since
the Pilot Project of 1997. (See Tables 1, 2 and 3 and Charts 7, 8 and 9
attached.)

Adjusting Entity Compliance Comparisons.

(D Initial Indemnity Benefit Payment. (See Chart 13 attached.)

Overall Compliance 86%
Standard Insurers 81%
MEMIC 92%

Self-Insured/Self-Admin 88%
Self-Insured/TPA Admin 84%
TPA 68%
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(2)  MOP Filing. (Chart 14)

Overall Compliance 82%
Standard Insurers 72%
MEMIC 91%

Self-Insured/Self Admin 38%
Self-Insured/TPA Admin 82%
TPA 56%

3 Percentages of MOPs filed with Workers’ Compensation Board.
(See Chart 16 attached.)

Standard Insurers 25%
MEMIC 35%
Self-Insured/Self-Admin 19%
Self-Insured/TPA Admin 14%
TPA 7%

Insurance Group Analysis.

Initial Indemnity Payment — Groups Above and Below Benchmark. (See Chart 17
attached.)

Above - 61%
Below — 39%

MOP Filing — Groups Above and Below Benchmark. (See Chart 18, attached.)

Above — 49%
Below - 51%

Initial Indemnity Payment — Groups In-State vs. Out of State.' (See Chart 19
attached.)

Compliance for In-State Groups — 89%
Compliance for Out-of-State Groups — 75%

! An out-of-state insurance group has its main indemnity claims processing location outside of Maine and provides a
mailing address for the reconciliation report that is outside of Maine. An in-state insurance group has its main
indemnity claims processing location in Maine and provides a mailing address for the reconciliation report that is in
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H. MGOP Filing — Groups In-State vs. Out of State. (See Chart 20 attached.)

Compliance for In-State Groups — 88%
Compliance for Out-of-State Groups — 63%

I Percentage MOPs filed — Groups In-State vs. Out of State. (See Chart 21 attached.)

In-state Groups — 75%
Out-of-state Groups — 25%

II.  Additional Compliance Report Element.

An additional element was added to the Annual Compliance Report in 2003. This additional
element provides a greater analytical picture of overall compliance.

¢ Compliance Trends. This chart indicates compliance trends from 1999 to 2003 (See
Charts 10, 11 and 12).

III.  Corrective Action Plans.
The Monitoring Program can identify insurers with chronic poor compliance and filing
procedures. To correct these problems, the Board has worked with these insurers to implement
Corrective Action Plans. These plans have improved the performance of some insurers.
The following insurers are under Corrective Action Plans:
Corrective Action Plans (CAPs) were implemented for insurers with chronic poor
compliance and filing procedures. These plans have improved the performance of

some insurance groups. Those groups who have failed to improve compliance have
been engaged in further corrective action.

Corrective Action Plans - Ongoing

Market Share by
Insurance Group Premium Written*
A Royal & Sun Alliance 4.70%
B. Zurich Insurance 1.80%
C. Travelers 1.20%
D. CNA/ RSKO Insurance Co. 1.01%
E. Chubb & Son Insurance 0.35%
F. Atlantic Mutual Insurance Co. 0.07%
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Corrective Action Plans — Newly Initiated

After the second quarter of 2003, three additional insurers and third-party administrators
have entered into Corrective Action Plans with the Board to attempt to improve their
performance. These insurers and third-party administrators are:

Market Share by
Insurance Group Premium Written*
A. St. Paul Insurance Group 1.51%
B. Crawford & Company 0.05%
C. Ace/ESIS Insurance 0.01%
Corrective Action Plans - Lifted
After the fourth quarter of 2003, the following CAP was lifted.
Market Share by
Insurance Group Premium Written®
A. Guard 2.710%

Compliance information on individual insurance carriers, third-party administrators, and
self-administered employers is listed on the Board’s website: www.Maine.gov/wcb/

e  Market Share Percentages provided by Bureau of Insurance.
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Compliance Summary

Table 1
2003 Quarterly Comphance Reports

TDays 10Days | TDays  10Days | JDays 10Days - | 1Days 10 Days
First Report of Injury
Received Within: 8226% B7.03% | 83.13% B7.41% | 82.11%  37.74% | B82.10% . B773%
Initial Indemnnity Payment
Made Within 14 Da 83.16% 87.85% 85.17% 83.78%
Memoranda of Payment
Received Within 17 Days 78 .04% 23.45% 83.47% 82.96%

Static results hased upon data received by the deadline for each quarter.
Table 2
Annual Compliance

First Report of Injury
Received Within 7 Da . 78.33% | 7971% | 8173% | 8243%

Initial Indennity Fayment

Memoranda of Payment
Received Within 17 Days . F514% | T462% [ TT08% | 3078% | 81.37%

*Based on sample data collected Total population data received by
for Pilot Project of 1997 March 30 after each calendar year 15 complate

Tahle 3
Percentage Change Over Time

First Reporxt of lnjury
Received Within 7 Da

Initial Indemmity Payment

Memoranda of Payment
Received Within 17 Days
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FIRST REPORTS OF OCCUPATIO JURY OR DISEAS

[Filing Distribution|

15.21 Days
2.58%
1114 Days
2.99%

8-10
Days
6.40%

Quarterly Compliance

| mo7Days  ®mO1D Days

87.13% 87.41%

_ Lost Time First Reports

 Recelved PerQuarter |
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anst Rgnarts Heceived Within:

Improvement in Lost Time First Report
Filing Compliance Centinues

In 2003, 16,362 Lost Time First Reports
were filed with the MWCB, 529 fewer First
Reports of Injury (FRQIs) than 2002 The
compliance rate for timely filing rose to
82.43% (2002 compliance was 81.73%).

This marked a third year in arow that the
number of Lost Time First Reports
received at the Board declined.

The continued increase in filing
compliance and decrease in the number
of Lost Time First Reports filed can be
attributed to three causes:

1) The Board's penalizing of insurers and
employers $100 for late filing of First
Reports.

2) Continued outreach and training by the
Board's Monitoring Division that targets
insurer's with poorfiling compliance for
Corrective Action Plans (CAPs) and forms
training. The CAPs have identified
breakdowns that cause late reporting.

3} The Reconciliation process
administered by the Monitoring Division
that corrects inaccurately submitted First
Reports and other Board filings.




87.85%

oa-u

Days
B5.56%

B i
|MWCB Benchmark I

85.17% 85.78%

ol
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Maine, a Compliance Leadsr

As Chart 4 indicates, compliance for the
Initial Indemnity Benefit: Payment in- 2003
surpassed 2002 hy about one third of ohe
percent ([0.29%) 10 85.56%

As a result, Maine citizens continue to
enjoy a high compliance rate for Payment
of Initial Indemnity Benefits.

Although: not direct compatisons due to
statutory differences, here is Maine's
compliance for Initial Indemnity. Benefits
Payment campared to other compliance-
measutring states:

2002 2003
Maine 85% 86%
Flarida 92% 91%
Wisconsin nat avail 84%
Minnesota* 85% 86%
MNew Mexico B0% not avail

*. Indicates "Prompt First Action” which includes
measurement of Inttisl Payment ot Initial Denial.

As'the trend line in Charts 5 and 6
indicate, the industry's overall compliance
in Maine for the |nitial Indemnity Benefit
Payment continued to he abave the MWCB
Benchmark throughout all four quarters ‘of
2003 and for all years since 2000.

The B.51% increase in compliance since
1999 indicates that hundreds more Maine
households are receiving their workers'
compensation benefits in a timely manner
than: before compliance: measurements
began.




0-14
Days
81.82%

[ MWICB Benchmark

85.17%
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Form Filing Compliance
Continues to Improve

The filing of the Memoranda of Payment
(MO} is an impartant parformance
indicator for the Maine Workers'
Compensation Board,

While the filing of the MOP. may not have
the tangible benefits to the injured
employee that the initial indemnity benefit
payment may have, the MOP filing providas
the Board with an indicator of how well
insurers are complying with the
administrative requirements of the Workers’
Compensation Act.. Studies from the
Workers' Compensation Research Instituts
(WCRI) indicate that proper claims
administration and timely payment of
claims impacts the overall costs of claims
and the time it takes for a claim to be
processed through the dispute resalution
system.

The MOP Filing performanceindicator.is
important to the administration of Maine
claims because it allows the Monitoring
Division to assess the compliance of
individual insurers. It also is used as an
indicator for. overall forms filing compliance.

The prompt filing of the initial MOE also
gives the Board's Claims Management staff
the opportunity to verify that appropriate
compensation benefits are being issued.




Compliance Trends

|Initial Indemnity Payments
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Compliance Trends
on all Performance
Indicators are LIP!

The Maine Warkers' Compensation
Board rreasures compliance onthree
key petformance indicators:

1) Filing of First Reponts of Injury

2) Payment of Initial Indermnity Benefit
3) Filing of Initial Memoranda of
Payment

The charts to the left give an
indication of how workers'
compensatian claims administration
has continued to improve in the State
of Maite since the inception of the
Office of Manitoring, Audit and
Enforcement {(MAE) and the Board's
penalty process for late filing of First
Reports.

If we use the arganizational model of
"What Gets Measured Gets Done”,
we can see that thers has been noted
improvement in claims administration
for the three performance indicators
that are being measured. The 1997
data references sample data that was
part of the Board's Pilot Project. The
1999-2003 data references the
population data from the entire
insurance community.

By increasing compliance with the
“Act," claims administration efficiency
improves which results in fewer
disputes, better relationships between
employees, employers and insurers
and more efficient heating processes.

Other states that employ mare
perfotrnance:indicators than Maine
include Florida, Wisconsin, Texas
and Minnesota.




Workers’ compensation insurance claims can be administered several ways in Maine.

~There are the customary or “standard” insurance companies lilke Hanover.
-There is a Legislature created insurance conmpany, Maine Fiployers® Mutual (MEMIC).
-Employers like Baih Ironi Works can also choose 1o “self insure.” These self-insureds can choose
1o adjust their own claims (self-administerved) or hirve a thivd party adminisirator (TPA)
like Gallagher-Bassett to adjust their claims (TP A adminisiered).
-Some standand insurers ouisource their adjusting work to TPAs as well.

_ |Initial Indemnity Payment Compliance
2001-2003

92% 2%

91% ‘ :
89% 87% 88 87% ggo;

a A4
81% 1% ks

o 1

Payment of Initial Indemm Benefits Comparison for Different Types of
Workers' Compensation Claims Entities/Adjusters

The overall compliance for Initial Indemnity Payment is very high at 8696 which is a slight increase over last
year's numbers. The continued improvement indicaies that more and more Maine households that depend on
their Workers® Compensation Indemnity Paymenis for basic needs are receiving them in a timely maner.

Third Party Administrators continue to display the poorest compliance of all Claims administrator types. The
average TP A performance is 12%b below the MWCB Benchmark. The Moniloring Division has initiated a
concerted effort in 2004 1o work with TP As to mprove compliance pexformance.
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lthe party ressﬂ)le for the majority of required
forms to be filed with the Workers' Compensation Board.

imely and compleie farms filing ensures that the every injured employee’s workers’ compensation
{claim is administered efficiently and accurately by the claims adminisirator and by the Maine Workers"
| Compensation Boand. Incompleie, incorrect or laie filed forms can lead io delays in an imjured workers'
ase being heard: Many times, an injured employee's dissatisfaction with the adwministration of their
workers® compensation claim can lead to mistrust and firusiration with their employer which has heen
Jwwn in some research to be an indicator in driving the cost of some workers® compensation claims.
The Monitoring Division uses MOPF Filing as an indicator of an insurer’s compliance level wiih claims
administration under the Act,

- |Memoranda of Payment Filing Compliance
2001-2003

83% 83% gou;

2001 2002 H 2003
Filing of inidal MOP Compliance for Different Types of
Workers' Compensation Claims by Entities or Adjusters

The overall compliance for the Filing of the Inftial Indermmnity Memoranda of Payment rose five percent (5%9)
in 2003 over the previous 2 years. Inprovemenis were seen mosily among the standard insurers including
MEMIC. RMuch of this can be ativibuted to inproved filing at MEMIC and to: Corrective Action Plans (CAPs)
at Standard Insurers like Liberty Mutual, Guard Insurance and Royval & Sunalliance thathave gradually
improved the overall compliance of these insurers.

This chart displays the percentage of compliance for each adjusting type in the filing of Memoranda of
Paymentwithin the cormpliant 0-17 days category.

The MWCE Benclimark for this performance indicater is 75%0.
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Percentage of Memoranda of Payment Filed
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Percentage of MOPs Filed
by Adjuster Type

MOPs that each type of adjusting entity
filed with the Mame Worlers'
Compensation Board. This figure is a
epresentation of the percentage of
MOPs filed only and does not indicate an
insurer's market share, but rather, it
indicates the insuret's claims activity.

MEMIC increased its percentage of
initial MOPs filed by 3% This is the
econd year of increase (2001 was 29%).
Other standard insurers are issuing fewe
MOPs in Maine by five percent. Self-
insureds now represent a third of the
MOPs filed. This is an increase of six
ercent from last year's MOPs filed.




, Percentage of Insurance Groups . | Percentage of Insurance Groups
with Initial Indemnity Payments at o Above| ~with Initial MOP Filings at or Above|
Benchmark L Benchmark "

Initial Indemnity Payments made within 0-1 iling m within 0-
MWCE Benchmark = 80% MWCB Benchimark = 75%
Dverall Compliance = 85.56% Overall Compliance = 85.56%

Insurance Group Benchmark Comparisons: Initial Indemnity Benefit Payments and Initial MOP Filing

As the charts on page 7 indicated, overall, the insurance cotnmunity met the benchimarks for compliance as set by the
Maine Workers® Compensation Board.

An “insurance groun” 15 defined m this analysis as the parent company of a number of mdiwidual insurance entthies. A total
of 49 msuran¢e proups filed MOPs with the MWCB m 2003, This mumber of groups is down 13 from 2001 and 10 from
2002. It 15 an incication of the consolidation that the industry is experiencing.  Fewer and fewer msurers are writing
workers' compensation policies m Maine:

Insurance groups can consist of many different insurance entities. For example, Liberty Mutual Group is comprised of 10
different insurance entities. - As the Insurance Group Compliance spreadsheet indicates, most insurance groups filed only a
small number of MOPs.

The majority of initial indemnity payments and MOPs are filed by a small number of insurance groups that generally have
high compliance. . The data from those groups with high compliance made up the majority of the MOPs measured. As'a
result, the-overall mdustry compliance was above the MWCB’s benchmarks, However, the nsurance group charts indicate
that only half of the insurance groups met both of the MWCB’s benchmarks.

In 2003, 30 of 49 msurance groups (61%) that filed MOPs met the benichmarks for the payment of mittal indemmity
benefits. This is up shehtly from 2002 as Chart 17.

It 2003 24 of 49 msurance groups (49%) that filed MOPs met the benchmatks for the fling of the mutial MOP. This
upward trend 15 mdicated in Chart 18,
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Initial Indemnity Payment Compliance
In_State vs. Qut-of-State Insurance Groups
2001-2003

7% 79%

Initial Memoranda of Payment Compliance
In.State ws. Out-of-State Insurance Groups
2001-2003

qum'!hsggw lnmancééro ips
all

Percentage of Memoranda of Payment filed by
In-State vs. Out-of-State Insurance Groups
2003
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In-State vs. Qui-of-State
Insurance Groups

Through the Reconciliation Report and the
Reconciliation Process, the MWCB can identify
those insurance groups processing “in-state” and
those processing “out-of-state.”




s

High Compliance Performers

% 2003
Insurance Groups/TPAs
Yolume Name of Group/TPA # of MOPs | [Initial Payment MOP Filing
501+ [Maine Employers' Mu_tu_al Insurance Co. 1686 92% 91%
301-500 |Sedgnick i 345 §7% 7%
101-300 |Liberty Mutual nsurance 244 85% 79%
Dunlap Claims Mgmt. 199 82% 87%
Acadia 144 90% 94%
0-100 |Peerless 67 93% 93%
American Interstate 27 89% 93%
One Beacon 26 96% 88%
”Self-Administered Employers
Volume Name of Employer # of MOPs | Initial Payment MOP Filing
101+  |Maine Municipal Association 256 84% 88%
State of Maine 140 88% 89%
51100 |Maine School Management | 89 98% 98%
Maine Automobile Dealers 57 98% 100%
Bath Iron Works 59 100% 100%
0-50 |Maine Mator Transport \ 37 95% 92%
City of Bangor 12 100% 100%
Mead Westvaco 13 92% 92%
MWCB Benchmarks
1) Payment of lnitial Indemnity Benefits made within 0-14 days is 80%.
2) Memoranda of Payment received within 0 - 17 days is 75%.
{Qualifications
1) Must have filed at least 10 MOPs in the year,
£12).Met or exceeded MWCB Benchmarks in both categaries.

3) Only top 3 entities in each group where more than.3-qualify.
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AUDITS

The Board also conducts compliance audits of insurers, self-insurers and third party
administrators to ensure that all obligations under the Workers’ Compensation Act are met. The
functions of the audit program include, but are not limited to: auditing the timeliness and
accuracy of payments; evaluating claims handling practices of insurers, self-insurers and third
party administrators; determining whether insurers, self-insurers and third party administrators
are unreasonably contesting claims; and ensuring that all reporting requirements of the Workers’
Compensation Board are met.

Since the year 2000, sixty-one (61) entities have been reviewed by the Audit Division. As a
result of the sixty-one (61) reviews, forty-five (45) audit reports have been issued, forty-one (41)
entities have entered into consent decrees with the Board and over $200,000 in penalties have
been collected (see attached spreadsheet). Audit reports and the corresponding consent decrees
are available on the Board’s website: www.Maine.gov/wcb/ As of the date of this report, there
are an additional fourteen (14) reviews pending and thirty-two (32) reviews to be scheduled to
complete the Board’s seven (7) year audit cycle.

The Board successfully prosecuted Hanover Insurance Company for engaging in a pattern of
questionable claims handling techniques under §359(2) of the Workers’ Compensation Act.
Additionally, Atlantic Mutual Insurance Company, Gates McDonald, The St. Paul Companies,
Royal & SunAlliance Group, and Hartford Insurance have plead guilty under §359(2) and
entered into voluntary consent decrees with the Board. The Board filed Certificates of Findings
pursuant to §359(2) regarding the above entities with the Maine Bureau of Insurance for further
action.

The Audit Division has fully implemented a Complaint for Audit Form and procedure as part of
the audit program. This form and procedure allow a complainant to request that the Board
investigate a claim to determine if an audit under §359 is warranted. Since the year 2000, ninety
(90) Complaints for Audit have been received and processed by the Audit Division. Of these
complaints, one (1) is under investigation, six (6) are included in completed audit reports and
three (3) are included in pending audit reports. The remaining complaints were successfully
resolved or dismissed.
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REBORT I I [ [ 1] ] I TOTAL ] NT|

WaME DATE PENALTIES ASSESSED- PENALTTFS| | DECREE

TENA 7 i DECREE |

EE: State 1
2050 24 324 (3) 339 366.(hCA) |- | 360 (L |- [360 ()

ARKOW HART. 4/4/2000 £800.00 $£00.00 YES
ATTANTIO MUTUIATL 20873003 | $1.560.00 $5.000.00 $40000 | | $9.40000 $16.300 00 YES
BATH RON WORKS, SITT12004 $250 00 §25000 YES
BITL IOHNSON AGENCY - FALCON SHOE 57172000 £200.00 §200.00 YES
'BUCKLER_ IRVIN & GRAF, INC. 2782002 §550.00 $1.700.00 $2,250.00 YES
CHUBE &/15/2000___] $3,000.00 $2.500.00) $400,00 $5.900.00 YES
CIANBRO 51172000 ND
CITY OF BANGOR 62872000 O
CLARENDON 11772001 | $1.350.00 $400.00 $1750.00 YES
cMP 107672000 $400.00 400.00 YES
CRAWSORD & COMPANY /112002 $1,100.00 $500.60 $1,600.00 VES
CEUM 272872002 $1,000.00 $1,000.00 YES
DUNLAP SNE/3007 $1,400.00 $1,400.00 YES
FATRFIELD 472472002 | $2,050.00 $200.00 $625.00 $2,875.00 VES
FILENE'S 33172002 $300.00 $200.00 §500.00 VES
GAB ROBEING - » 1/5/2002 $3,000.00 $200.00 $1,400 00 $4,600.00 YES
GALLAGHEP. BASSETT 3 o 1011572002 $1,150.00 $3,525.00 [ o sa00.00° 7 [ $1,400.00 £6,475.00 LYES
GATES MCDONALD 10/15/2003 - i C L es.000000 $506:60 £4,100.00 $9.600. 00 LYES.

GREENWICH 919/2002 EEA $400.00- || "$200.00 $600.00 YES
GUARD INSURANCE 12/9/2003" | $3,650.00 £1,800.00 $3.100.00 $7,550.00 YES
HANNAFORD BRI 1/8/2003 £$3,000.00 $100.00 $1,400.00 $4,500.00 YES
HANOVER 117772000 __| $5,750.00 $3,100.0 $2,100.00 £5,000.00 $10,200,00 £26,150.00 YES
1IBERTY MUTUAL 11/1611999 $3,500.00 $3,500.00 YES
LUMBER 701671995 | $6.750.00 $17,300,00 §24,050.00 YES
MAINE MOTOR TRANSPORT ASSOCIATION 6/12/2004 $50.00 $475.00 $525.00 ¥ES
MATNE MUNICIPAT 4SSOCIATION 62072001 __| $1,500.00 $500.00 $2.000.00 YES
FAAINE SCHOOL MAWNAGEMENT /972001 $100.00 $100.00 VS,
MEAD 91112000 NO
MORSE PAYSON-AND NOYES 452002 $600.00 $600.00 $1,2¢0.00 YES
NORTHERN GENERAL BNSURANCE 471472003 $100.00 $1,000.00 $1,1€0.00 YES
OLD REPUBLIC 3/12/2002 $1.500.00 $900.00 $700.00 $3,1€0.00: YES
PUBLIC SERVICE 192001 $100.00 $100.00 §200.00 YES
RSKCO o ) 511142001 $800.00 $800.00 YES
RYDER SERVICES 1071372004 $3200.00 $100.00 $400.00. YES
SEDGWICK: 31412001 $400.00 $500.00 $900.00- YES
SENTRY INSURANCE 12/12/2001 $1,500.00 $1,300.00 $2,800.00 TEs
ST PAUL 5i2572004 $4,050.00 $7.000.00 $2,600.00 $13:650.00 YES
STATE OF MAINE 53172001 | $1,500.60 $900.00 $2400.00 YES
SYNERNET 12113/2000 $400.00 $400.00 TES
TOKIC 192001 NO
TRAVELERS 6/30/1999 $15,800.00 $1,400.00 $12,100.00 $29,300.00 YES
WAUSAT 6912003 $3.450.00 $3,800.00 $7.250.00 YES
YASUDA 312742001 $1,500.00 $700.00 $100.00 $2,300.00 YES
YELLOW FREIGHT 8/20/2004 MO
YORK 343012000 $15,000.00 $1,200.00 $16,200.80 TES

$76.400.00 $4.250.00 $10,625.00 $17.500.00 $17,100.00|* |$81.000.00| - |[$0.00 | - | $206,875.00




ENFORCEMENT
The Board’s Abuse Investigation Unit handles enforcement of the Maine Workers’

Compensation Act. The report of the Abuse Investigation Unit appears at section 12 of the
Board’s annual report
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5. WORKER ADVOCATE PROGRAM

L. Introduction.

The Worker Advocate Program was expanded by the Legislature in 1997 to better serve injured
workers in processing their disputed workers’ compensation claims. Initially, ten advocates were
hired and placed in the five regional offices of the Workers” Compensation Board. Each
advocate was assigned to a specific hearing officer. In order to ensure a separation between the
Board and the Advocate Program, the Board provided the advocates with their own staff and
office space in each regional office.

The Board recognized that proper equipment and technology were necessary for the successful
operation of the program. Accordingly, the Board placed “state of the art” computers in every
advocate office and provided a case management system that permits scheduling, docketing,
reporting and updating of information on all case files. This system gives the advocates access to
case materials at their desktop.

II1. Duties.

An injured worker must request the services of an advocate. This request can be made only after
a claim has been through the troubleshooting process and remains unresolved. Once the worker
is assigned an advocate, a file is created and the advocate prepares the case for mediation. The
mediation process is a mandatory attempt to voluntarily resolve disputed claims. The advocate
attends the mediation with the injured worker and attempts to negotiate an agreement with the
employer/insurer on behalf of the employee.

If the claim is not resolved in mediation, a petition is filed and the case proceeds to formal
hearing. The advocates provide representation and litigate disputed claims through the formal
hearing process, including compiling medical reports, preparing the worker for hearing, taking of
direct and cross-examination testimony, and filing of position letters at the conclusion of the
testimony. The advocates also, when necessary, attend depositions of medical providers, private
investigators and labor market experts. Essentially, the advocates have the same duties as
attorneys who represent injured workers.

Due to large caseloads, the Legislature enacted P.L. 1999, Chapter 410, which allows advocates
to decline and/or withdraw from cases without merit. An advocate may choose not to represent a
person if:

(1) Timely notice of the injury was not given by the employee to the employer, pursuant
to this Act;

(2) The statute of limitations has expired;

(3) The employee’s case is based on an argument or issue adversely determined by the
Supreme Judicial Court;
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(4) The employee’s case is based on a claim of discrimination governed by section 353;

(5) There is no record of medical assessment stating that the employee’s injury was
either caused by, aggravated by or precipitated by the employee’s work or, when the
issue is aggravation, there is no record of medical assessment stating that the
employee’s work aggravated a pre-existing condition in a significant manner; or

(6) The employee has admitted to a fraudulent act, has been convicted of a fraudulent act
by a court of competent jurisdiction or has been found to have committed a
fraudulent act by the abuse investigation unit of the board.

The legislature provided for specific safeguards in the application of this section. An advocate,
after a thorough investigation, must request, in writing, to the staff attorney permission to drop
the case. The staff attorney must approve the request in writing. And, the employee has the right
to appeal to the Executive Director of the Board the decision of the staff attorney.

Unfortunately, Chapter 410 has not significantly reduced the advocates’ caseload. The advocates
have seen only about a 1% reduction in their caseload. Further study of this issue is ongoing and
recommendations will be submitted to the Board.

III. Workload.

Injured workers have flocked to the Worker Advocate Program in significant numbers. The
Portland and Augusta regional offices account for 65 % of all open files with the remaining 35 %
distributed among the other three regional offices. 80% of the cases are from Southern Maine.
The following chart highlights this situation.

Workers Compensation Board o
Cpen Advocate Files by Office as of November 30, 2004
‘ - . L ’ -
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As of June 2004, the Advocate program has 2,049 open files. In the past year, advocates
represented injured workers in 2,333 mediations and 539 formal hearings. From December 1997
through June 2004, advocates have represented injured workers in over 15,000 Mediations and
over 3,390 formal hearings.

The percentage of unrepresented employees has dropped significantly since the inception of the
Worker Advocate Program. Advocates now participate in approximately 50% of the total
number of mediations and 35% of formal hearings. These numbers are indicative of the
popularity and need for the program. However, these numbers place a huge burden on the
advocates and staff.

IV.  Staffing.

Adequate support staff has been a problem since the inception of the program. The enabling
legislation provided for only two support staff positions statewide. The Board added four
positions before the advocates were placed in the regional offices. However, the huge caseload,
particularly in the southern part of the state, has made the delivery of services very difficult. The
Board recognized this problem and hired an additional advocate for the Portland and Augusta
offices as well as paralegal assistants in the Portland and Lewiston offices.

The Legislature also provided funding for two additional paralegal assistants in the Augusta and
Bangor offices. Because of a pressing need for additional staff in the Portland and Augusta
offices, the Legislature provided for an additional $300, 000 for the Advocate program, effective
September 2001 and $200,000 effective July 2002. The Board has also continued this additional
funding into 2005.

An article in the Lewiston Sun Journal, dated August 8, 2001, recognized the overwhelming
workload confronting the Worker Advocate Program. The article also, correctly states that the
additional funding is only temporary and is not a long-term solution for the Program.

The staffing issue directly affects the quality of the services that the program can deliver to
injured workers. Without adequate support staff, the advocates cannot be as efficient in their
representation of injured workers. The program is very fortunate to have a dedicated group of
advocates, who take their jobs seriously. The future efficiency of the Advocate Program is tied
directly to the adequate staffing issue.

V. Conclusion.

The Worker Advocate Program has been highly successful. The Advocates are performing their
duties in a dedicated and professional manner. This program is making a difference. Injured
workers now have access to representation that enables them to receive the benefits to which
they are entitled. However, the issues of funding, caseloads, and staffing, must be addressed in a
long-term strategy to ensure the viability of the program.
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6. INDEPENDENT MEDICAL EXAMINATIONS (IMES)
/MEDICAL FEE SCHEDULE

Independent Medical Examinations.

Draft regulations for the implementation of Section 312 of the Workers'
Compensation Act of 1992 were first presented to the Board of Directors
April 7, 1994, with final approval on January 3, 1996. Section 312
provides, in part, as follows:

Examiner system. The board shall develop and implement an independent medical
examiner system consistent with the requirements of this section. As part of this system,
the board shall, in the exercise of its discretion, create, maintain and periodically validate
a list of not more than 50 health care providers that it finds to be the most qualified and to
be highly experienced and competent in their specific fields of expertise and in the
treatment of work-related injuries to serve as independent medical examiners from each
of the health care specialties that the board finds most commonly used by injured
employees. The board shall establish a fee schedule for services rendered by independent
medical examiners and adopt any rules considered necessary to effectuate the purposes of
this section.

Duties. An independent medical examiner shall render medical findings on the medical
condition of an employee and related issues as specified under this section. The
independent medical examiner in a case may not be the employee's treating health care
provider and may not have treated the employee with respect to the injury for which the
claim is being made or the benefits are being paid. Nothing in this subsection precludes
the selection of a provider authorized to receive reimbursement under section 206 to
serve in the capacity of an independent medical examiner. A physician who has examined
an employee at the request of an insurance company, employer or employee in
accordance with section 207 during the previous 52 weeks is not eligible to serve as an
independent medical examiner.

Appointment. If the parties to a dispute cannot agree on an independent medical
examiner of their own choosing, the board shall assign an independent medical examiner
from the list of qualified examiners to render medical findings in any dispute relating to
the medical condition of a claimant, including but not limited to disputes that involve the
employee's medical condition, improvement or treatment, degree of impairment or ability
to return to work.

Rules. The board may adopt rules pertaining to the procedures before the independent
medical examiner, including the parties' ability to propound questions relating to the
medical condition of the employee to be submitted to the independent medical examiner.
The parties shall submit any medical records or other pertinent information to the
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independent medical examiner. In addition to the review of records and information
submitted by the parties, the independent medical examiner may examine the employee
as often as the examiner determines necessary to render medical findings on the questions
propounded by the parties.

Medical findings; fees. The independent medical examiner shall submit a written report
to the board, the employer and the employee stating the examiner's medical findings on
the issues raised by that case and providing a description of findings sufficient to explain
the basis of those findings. It is presumed that the employer and employee received the
report 3 working days after mailing. The fee for the examination and report must be paid
by the employer.

Weight. If the parties agree to a medical examiner, the examiner's findings are binding. If
the board assigns an independent medical examiner, the board shall adopt the medical
findings of the independent medical examiner unless there is clear and convincing
evidence to the contrary in the record that does not support the medical findings.

Contrary evidence does not include medical evidence not considered by the independent
medical examiner. The board shall state in writing the reasons for not accepting the
medical findings of the independent medical examiner.

Annual review. The board shall create a review process to oversee on an annual basis the
quality of performance and the timeliness of the submission of medical findings by the
independent medical examiners.

The Board expanded its Section 312 IME list to include 30 doctors in various occupational
specialties. However, on February 12, 2004, the Maine Supreme Judicial Court ruled in Lydon v.
Sprinkler Services, et al., that:

“by its plain language, the Legislature has decreed that any physician who has
examined any employee pursuant to Section 207 within the past year is ineligible
to serve as an independent medical examiner.”

As aresult of the Law Court’s decision, the Board’s list of examiners was reduced from 30 to 14
doctors, with only one orthopedic specialist and one neurologist, resulting in significant delay in
the system.

Since then, the Board expanded the list to include 20 doctors. However, there is still a need for
orthopedic specialists, neurologists, and physiatrists. Currently, there is a substantial waiting
period with some of the specialists because of the overwhelming number of cases referred from
the Board. The following lists the physicians currently on the Board’s Section 312 IME list.
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INDEPENDENT MEDICAL EXAMINER LIST

ANESTHESIOLOGY/PAIN
MANAGEMENT

Herland, Jonathan S., MD
Penobscot Pain Management
38 Penn Plaza

Bangor, ME 04401

Tel: 990-4775

Leong, Peter Y.K., MD
Penobscot Pain Management
38 Penn Plaza

Bangor, ME 04401

Tel: 990-4775

CHIROPRACTIC

Ballew, David M., DC
Ballew Chiropractic Office
256 Main Street
Waterville, ME 04901

Tel: 873-1167

Lynch, Robert P., DC
1200 Broadway

S Portland, ME 04106
Tel: 799-2263

Vanderploeg, Douglas A., DC
157 Main St

PO Box 1081

Damariscotta, ME 04543

Tel: 563-8500

FAM/GEN/INT

Griffith, William L., MD
Kennebec Medical Associates
13 Railroad Square
Waterville, ME 04901

Tel: 872-6869
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Shaw, Peter K., MD

96 Campus Dr
Scarborough, ME 04102
Tel: 885-9905

NEUROLOGY

Ross, Mitchell K., MD
72 Winthrop St.,
Augusta, ME 04330
Tel: 622-6888

OCCUPATIONAL MEDICINE

Phillips, II, David L, MD
Physical Medicine & Rehab, Ltd
324 Gannett Dr, Ste 400

S Portland, ME 04106

Tel: 874-6250

ORTHOPEDIC

Crothers III, Omar D., M.D.
542 Cumberland Avenue
Portland, ME 04101

Tel: 773-7768

Donovan, Matthew J., MD
16 Long Sands Rd.,

York, ME 03909

Tel: 363-6400

OSTEOPATHIC

Trenkle, Douglas L., DO
306 Main Street
Ellsworth, ME 04605
Tel: 667-2202

White, Dennis P., DO
49 Hooper St.
Wiscasset, ME 04578
Tel: 882-7600




OTOLARYNGOLOGY

Haughwout, Peter J., MD
7a Everett St

Brunswick, ME 04011
Tel: 729-4124

PSYCHIATRY

Genova, Paul MD
38 Pleasant St
Portland, ME 04103
Tel: 207-775-0426

Lobozzo, David B., MD
477 Congress St
Portland, ME 04101
Tel: 207- 773-1290

Wear-Finkle, Deborah J., MD

PO Box 10
Lisbon Falls, ME 04252
Tel: 751-8439

70 1

PSYCHOLOGY

Ginn, Roger, Ph.D.
205 Ocean Ave
Portland ME 04103
Tel: 773-7993

Matranga, Jeff, Ph.D.
30 Chase Avenue
Waterville, ME 04901
Tel: 872-4100

PULMONARY

Fuhrmann, Calvin P., MD
Kennebunk Medical Center
24 Portland Rd.
Kennebunk, ME 04043
Tel: 985-3726

2004 IME Requests
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1I. Medical Fee Schedule.

The Board first published a Medical Fee Schedule on April 4, 1994. The Board is compelled
pursuant to Section 209 to adopt rules that establish standards, schedules, or scales of maximum
charges for individual services, procedures or courses of treatment. In order to ensure appropriate
limitations on the costs of health care services, the standards are to be adjusted annually to reflect
any appropriate changes in levels of reimbursement.

In August 1997, the Board adopted the Resource Based Relative Value System (RBRVS) as the
most efficient method to administer a fee schedule. The RBRVS has proven to be very
successful. The fee schedule was revised and updated in 1999, 2001, and 2002. The 2004 update
is currently pending before the Board.

In 2004, the Board approved a Consensus-Based Rulemaking group to draft proposed
amendments to the medical fee schedule. The Committee is a representative group of
participants with an interest in the subject of the rulemaking, including the Maine Medical
Association, Maine Hospital Association, Maine Osteopathic Association, Maine Chiropractic
Association, Chamber of Commerce, MEMIC, Self-Insureds, a Labor Board member, and a
Management Board member. The Committee has held three meetings and a fourth one is
planned in 2005.
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7. TECHNOLOGY

The Board first implemented an information system in the early to mid-1980. The system was
primarily used by the Central Office to collect First Reports with little or no functional use
beyond the simple collection of data. The programs were written to gather information to
perform rudimentary scheduling of cases for the dispute resolution process. The only other use of
the system at the time was basic word processing.

Due to numerous problems with hardware reliability and technical support for the proprietary
hardware and software applications, the hardware and software were replaced by Bull
Information Systems. This system lasted a number of years and later moved to a more functional
application. While this was more of a mainstream product, the business application software was
written in an older, more rigid programming language. This made it difficult and
time-consuming to utilize data, even though the staff had increased to five information
technology professionals.

The increasing need of the Board, other state entities, and the private sector to access data led the
Board to begin a migration effort to a relational database structure (Progress) in 1995.
Unfortunately, the initial database structure had major design flaws that led to corruption of the
process and data integrity problems. The integrity and accuracy of the data and reports generated
were questionable. In addition, the system did not adequately address the functional needs of the
staff.

The plan was to centralize all positions within the Bureau of Information Services. During the
fall of 1997, as a result of the Board’s reorganization effort, the WCB hired an Agency
Technology Officer. From November 1997 through 1998, a major effort was made to upgrade
the Board’s seriously outdated systems, desktop software, networking hardware/software, and
communication infrastructure. All 120 desktop systems were replaced, Microsoft Office was
installed, e-mail was added to each system, all six office servers were replaced, networking
software was upgraded, and all communication lines were upgraded from 56k to T1.

Pursuant to a legislative mandate, a review was conducted to determine whether the computer
system could provide the data for the MAE Program’s Compliance Report. It became apparent
that the system could not provide the quality assurance and data integrity required for the
compliance report. Utilizing the one contract programmer from the Department of Labor at our
disposal, work began to rewrite the business application. Normally an effort of this magnitude
requires four programmers and approximately two years to complete. Due to limited resources,
the time frame for completion is estimated by year end 2005. This encompasses the analysis and
major rewrite of the Claims, Coverage, Regional Offices, Abuse, and MAE Units, with
continued enhancements in all areas into the future.
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One of the major aspects of the system rewrite is to review current work processes and practices
while assuring conformity with statutory rules and regulations. A number of areas were
improved leading to significant shifts in staff and resources.

The system rewrite began in the Claims Unit in order to capture First Report data for the MAE
Unit’s Compliance Report. The first Compliance Report was produced in June 1999. At that time
no in-depth workflow analysis or system enhancements for the Claims section was provided. The
focus was to get something up fast in order to comply with statutory mandates.

The focus then shifted to the Coverage Unit and migration to the new system was accomplished
in December 2000. One of the highlights was the shift to a common employer database with the
Bureau of Labor Standards. This change saves considerable time during the analysis phase and
provides a method to automatically keep employer information current. Other system changes
and workflow enhancements were added to Coverage programs that increased the functionality
of the system. System edits and checks were also added to help identify data quality issues.

The next phase dealt with Dispute Resolution and Regional Office functionality. A team
representing all facets of the dispute process assisted with the analysis, design, screen building,
testing, and rollout. This process encompassed more than a year and was put into production on
November 4, 2002. Programming efforts continue on changes and enhancements. This produced
a major change of environment and took considerable effort to rollout. Due to limited resources,
the training efforts fell on team members who also had to their daily workload to deal with.

The analysis phase of the Claims Unit began in the summer of 2003 and has been pretty much
completed. Programming will begin once the Board’s business application is moved to a new
DOL enterprise server, scheduled early "05. There will be significant modifications to the current
process. One major improvement already identified will be the automated tracking and request
for missing information. This will provide the Monitoring Unit with a more accurate measure of
a carrier’s performance. Currently the tracking occurs on only one form and then only on the
initial form. Presently, a carrier can be performing well in this area but failing in other areas,
without being aware of such.

The Board continues to work closely with the Bureau of Labor Standards, Unemployment Tax,
Child Enforcement, Medical Services, and Social Security to provide data instrumental to their
daily operations. We are also automating a number of functional areas which should reduce some
of the personnel requirements of the agencies.

Other work includes enhanced system capabilities for data distribution to supervisors, managers,
and other entities requesting WCB data as well as expansion of the current electronic data
submission process. The '04 Legislative session passed a bill to mandate electronic filing of
Board forms. Rules were promulgated to assure compliance in this area. The start date for
mandating the electronic reporting of the First Report of Injury is January 1, 2005. Additional
forms will be added later in the year. The Board currently receives about 45% of First Reports
electronically; an increase in the percentage will increase the efficiency of the Board.
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9. CLAIMS MANAGEMENT UNIT

The Claims Management Unit operates under a “case management” system. Individual claims
managers process the file from start to finish. The insurance carriers, claims administrators, and
self-insured employers benefit from having a single contact in the Claims Management Unit.

The Unit coordinates with the Monitoring Unit of the MAE Program to identify carriers that
frequently file late forms or who may be consistently late in making required payments to injured
workers. Case managers of the Claims Management Unit review the paperwork filed by carriers
to ensure that payments to injured workers are accurate and that the proper forms are completed
and filed with the Workers’ Compensation Board. The Unit conducts training workshops
regarding compliance and payments to injured workers upon request.

Greater implementation of Electronic Data Interchange (EDI) has created efficiencies in claims
management, allowing managers to increase their claim management efforts, through the
electronic filing of the First Report of Injury.

In addition to EDI creating data entry efficiencies, the Unit is also undergoing full business
analysis of its overall daily functions. The purpose is to upgrade computer programs and screens
in order to streamline the workload, thereby making the daily performance of work more
efficient; automate functions that can be done by the computer; and, reduce the time it takes to
process claims and associated paperwork. All of these changes will provide time to address
higher level and more serious problems and should benefit the entire workers’ compensation
community. It will also identify, through the computer, filing requirements and deadlines for
carriers while notifying them automatically of problems or errors in this regard.
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10. INSURANCE COVERAGE UNIT

The Insurance Coverage Unit has new computer screens resulting from recent program upgrades.
The new screens help to streamline data entry and enhance the ability to identify trends and
problems with carriers. The program can link coverage and make employer updates much more
casily than in the past. As a result, the number of claims without coverage has been reduced from
over 100,000 to fewer than 10,000. In addition, as a direct result of the computer upgrade and
efforts to streamline the workload, the Coverage Unit staff was reduced by three employees.

The Board’s database was merged with the Department of Labor’s roughly three years ago,
resulting in more cooperation with the Department of Labor and the Bureau of Insurance. The
Unit also processes proof of workers’ compensation insurance coverage manually and
electronically. A staff member is assigned to the processing of applications for waivers of the
Workers’ Compensation Act.

The supervisor of the Unit is responsible for a multitude of duties including the review and
approval of applications for predetermination of independent contractors status. The activities
consist of proof of coverage, waivers, and predeterminations are given equal priority for
processing purposes. The staff attempts to process these expeditiously, and the goal is to process
80% of the proof of coverage filings within 24 hours of receipt (the Board received and
processed 11,934 proof of coverage filings between January and November 2004); 90% of
waiver applications within 48 hours of receipt (the Board received and processed 3,196 waiver
applications between January and November 2004); and 100% of predetermination applications
within 14 days (the Board received 1,561 applications between January and November 2004).
All these goals were met in 2004.

The Unit also assists with problem claims including the proper identification of insurance
coverage, the proper identification of employers, as well as identifying address changes for
employers. This is done to properly process and assign claim files to the appropriate regional
offices. The Coverage staff works closely with the Abuse Investigation Unit regarding problems
associated with coverage enforcement. It cooperates with the MAE program to identify carriers
and self-insureds who consistently fail to file required information in a timely manner. And, it
assists the Bureau of Labor Standards to maintain an accurate, and up-to-date employer database,
used by both departments.

The Unit researches the history of employer insurance coverage for purposes of certifying to the
accuracy of these records. This is particularly important for many of the claims at formal
hearing, especially where there is a controversy as to which party is liable for the payment of the
claim. The Unit routinely provides assistance to the public regarding insurance coverage
requirements, since workers’ compensation coverage in Maine is mandatory, in most cases.
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11-A. COORDINATION WITH OTHER AGENCIES

The Board has been successful in its effort to coordinate its work with other state and federal
agencies.

An example of this success is the Board’s recent migration of its employer database to the
Department of Labor’s (DOL) database. For years, in its effort to identify employers that were
operating without required workers’ compensation coverage, the Board compared its coverage
information to DOL’s unemployment database. A great deal of unnecessary paperwork for the
Board and for Maine’s employers was generated due to the inconsistencies between the two
databases. Information that was updated on one system, for example, would not always be
updated on the other system. Now, with the two databases combined, the Board can more
accurately identify employers without coverage.

The Board also collects a significant amount of data on its forms to assist the Bureau of Labor
Standards (BLS) in its task of producing statistical reports. An example of the Board’s
responsiveness in this area involves a form titled “Statement of Compensation Paid.” At the
request of BLS, which wanted more detailed information, the Board acted to incorporate the
requested changes.

The same holds true for the Occupational Safety and Health Administration (OSHA). Maine is
currently the only state in the nation that captures OSHA required data on its First Report of
Injury form. This means that Maine’s employers, in the event of an accident in the workplace,
only have to fill out one form to meet both state and federal requirements. This has substantially
reduced the paperwork burden on Maine’s employers.

The Board also works with the Bureau of Insurance (BOI) with respect to its annual assessment.
BOI provides information on premiums written, predictions on market trends, and paid losses
information for self-insured employers. The Board uses this information when it calculates the
annual assessment. The Bureau of Insurance has recently recommended a change to the process
to the Chapter 425 Commission, which will be considered during the upcoming legislative
session.

There are also increasing requests from the Bureau of Labor Standards for data and additional
elements. Some fundamental changes were made in the area of data responsibility. Basically,
programming changes will be made to give BLS the ability and authority to modify specific
information with regard to the physical location of the employer where an injury has occurred.

A coordinated effort is underway with Bureau of Information Services to upgrade the WCB's
computer hardware and software. Upgrades include desktops, network servers, database server,
network hubs, and a routed network. Major programming changes have been underway for the
past two years and will continue into the foreseeable future.
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The Board has also worked with the Department of Health and Human Services (DHHS) to
assist DHHS with recovering past due child support payments and to ensure that MaineCare is
not paying for medical services that should be covered by workers’ compensation insurance.
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11-B. ALTERNATIVE DELIVERY SYSTEMS
INCLUDING PRIVATIZATION

The 121st Maine Legislature enacted legislation that required the Workers Compensation Board
(WCB) to adopt rules mandating electronic filing. The legislation directed the Board to proceed
by the consensus based rulemaking process, so a committee was formed consisting of
representatives from the insurance community, self insures, WCB of Directors, and WCB staff.
Recommendations were forwarded and unanimously approved by the Board of Directors.

The WCB will offer two options with regard the to electronic filing format; a proprietary format
that has been in use over the past 7 years and the International Association of Industrial Accident
Boards and Commissions (IAIABC) Claims Release 3 . At this point the WCB will focus on
three forms; the First Report of Injury, Denials , and the Payment information.

This method was considered the most cost effective and efficient of all options investigated.
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12. ABUSE INVESTIGATION UNIT

The Abuse Investigation Unit is charged with assessing penalties under several sections of the
Act. Section 205(3) requires payment of weekly compensation benefits within 30 days of
becoming due and payable when there is no ongoing dispute. Section 205(4) requires payment of
medical bills within 30 days of becoming due and payable when there is no ongoing dispute. If
these sections are violated, a $50.00 per day penalty, up to a maximum of $1,500.00 must be
imposed. Penalties under section 205(3) must be paid to the employee, while section 205(4)
penalties are paid to the Board’s Administrative Fund.

Section 324(2) mandates that payments be made within 10 days of any board order or approved
agreement. A violation of this section can be penalized by a forfeiture of up to $200.00 per day. The
first $50.00 per day is due to the aggrieved employee, the remainder is paid to the Board’s
Administrative Fund.

Section 324(3) provides penalties for failure to secure required workers’ compensation coverage. The
maximum penalty is $10,000.00 or an amount equal to 108% of the premiums that should have been
paid. Other potential sanctions include loss of corporate status and referral to the Attorney General
for criminal prosecution. Penalties assessed under this section are paid to the Board’s Employment
Rehabilitation Fund.

Section 359(2) provides a penalty of up to $10,000 for any employer, insurer or third-party
administrator who engages in a pattern of questionable claims-handling techniques or repeated
unreasonably contested claims. Any penalty assessed under this section is payable to the Board’s
Administrative Fund. The Act also provides that the Board shall certify its findings of any violation
of this section to the Superintendent of Insurance, who shall take appropriate action so as to bring any
such practices to a halt.

Section 360(1) provides for penalties when a form is not filed within time frames set by rule or
statute. Violations of this section carry a maximum penalty of $100.00, payable to the General Fund.

Finally, section 360(2) provides for penalties in cases where a willful violation of the Act, intentional
misrepresentation and/or fraud has occurred. The maximum penalty that may be imposed, after
hearing, is $1,000.00 for an individual, and $10,000.00 for a corporation, partnership or other legal
entity. Repayment of compensation received, or of compensation wrongfully withheld, through a
violation of the Act may also be ordered. If a penalty is ordered, it is paid to the General Fund.

The majority of cases that are filed with the Abuse Investigation Unit are brought under sections
360(1), for late filings, and 324(3), concerning no-coverage. In 2004 there were 3,716 cases filed
under sections 360(1) and 1,741 filings under section 324(3). This compares with just 94 total filings
under the remaining penalty sections of the Act combined. The total number of cases filed with the
Abuse Investigation Unit in 2004 was 5,551. This number increased sharply in 1999 and remained at
nearly that level in 2000, increased again in 2001 and 2002, dipped somewhat 2003 and has now
once again risen sharply beyond the 2001/2002 levels.
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The higher volume of cases flowing into the Unit in the last few years is the result of several
automated systems implemented by the Board. First, the Board is identifying more employers who
are operating without required workers’ compensation coverage. The Board is able to do this by
using a program that compares the Department of Labor’s unemployment database with the Board’s
coverage database. In1999 the Board implemented a program to identify First Reports of Injury that
are not filed in a timely manner. This program, on its own, significantly increased the number of
complaints filed with the Abuse Investigation Unit. Finally, this year, the Board began automatically
referring for penalties under 360(1) all late-filed proof-of-coverage filings. These programs together
have greatly increased the number of cases flowing into the Unit.

In recent years the Abuse Investigation Unit has increased the number of cases that it closed. The
number of closed cases, which had been several hundred each year as late as 1998, was 5,138 in
2004. As would be expected from the case filing numbers, sections 360(1) and 324(3) account
for the greatest number of cases that are closed.

As mentioned above, the Abuse Investigation Unit has authority to impose penalties pursuant to
several sections of the Act. The Abuse Investigation Unit disposed of cases in 2004 as follows:
Section 360(1): 2,359 granted and 1,227 denied; Section 324(3): 295 granted and 1,204 denied or
dismissed; and Section 324(2): 27 granted and 26 denied or dismissed.

In 2004, the Abuse Investigation Unit assessed $45,651 in penalties and $4,550 in attorney’s fees
pursuant to Section 324(2); $442,572 in penalties pursuant to Section 324(3); and $235,900
pursuant to Section 360(1) for a total of $728,673 in penalties and fees assessed.

The Unit received in 2003 its first decision on a complaint under Section 359, which resulted in a
finding of a violation for engaging in a pattern of questionable claims-handling techniques and a
penalty of $5,000 as well as a certification of the findings to the Superintendent of Insurance.
The litigation of that case consumed a significant number of hearing days and entailed a
substantial amount of work on the part of the staff of the Unit (in additional to other Board
personnel, including the Audit Division and Dispute Resolution). Although the Unit did not
receive any Section 359 referrals in 2004, it seems reasonable to expect additional referrals under
this Section in future years, so the Unit’s workload under this provision of the Act will likely be
expanding significantly.

The Abuse Investigation Unit also investigates complaints filed pursuant to section 360(2). The
Abuse Investigation Unit determines whether the allegations, if true, constitute a violation of
section 360(2). If they do, the case is referred to a Hearing Officer. In 2004 there were 25
complaints pursuant to section 360(2) received. 21 cases in this category were referred for
hearing and 4 denied or dismissed.

It is clear from these statistics that the Abuse Investigation Unit has in recent years been handling
significantly more work in the area of enforcement. There have been over time more cases filed,
more matters resolved, and more penalties imposed. Yet the staffing level of the Abuse
Investigation Unit has remained constant for many years, throughout this large increase in
workload. The Unit consists of one legal secretary and two investigators (when fully staffed — as
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it was for only a portion of 2004), supervised by the Board’s Assistant General Counsel. Section
153(5) of the Act authorizes the Abuse Investigation Unit and sets forth its authority and
responsibilities, and that section mandates “at least 2 abuse investigators.” The caseload
increases in recent years have simply required the Unit to stretch in order to do more with the
existing personnel, and that trend appears likely to continue in the foreseeable future.
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13. GENERAL COUNSEL REPORT

A. Rules.

The Board has convened a consensus based rulemaking group to consider potential amendments
to W.C.B. Rule Ch. 5, the medical fee schedule. The potential amendments address several arcas:
Incorporating the 2004 Physician’s Current Procedural Terminology (“CPT codes™) and the 2004
Medicare RBRVS; the conversion factor; defining “inpatient;” standardizing reimbursement for
travel and related expenses; clarifying procedures when there is a dispute regarding the
appropriate CPT code; incorporating ambulatory surgical care centers, inpatient hospital charges
and pharmaceutical costs into the medical fee schedule.

The group has met three times and will meet for a fourth time in early 2005. It is not yet clear if
the group will reach consensus on some, none or all of these issues.

The Board is currently in the process of implementing W.C.B. Rule Ch. 3, §4. This rule requires
electronic filing of all First Reports of Injury by January 1, 2005; Notices of Controversy by July
1, 2005; and Memoranda of Payment by January 1, 2006.

B. Legislative Activity.

The Board submitted two bills for consideration during the First Regular Session of the 122nd
Legislature.

The first addresses Board review of a hearing officer's decision pursuant to section 320. P.L.
2003, Chapter 608, which changed the structure of the Board, also amended section 320. Section
320 now provides that if the Board does not act within 60 days of the initial request for review,
the request for review is automatically denied. This creates a potential timing problem: The
initial request must be made by a hearing officer within 5 days after issuing a decision. The
parties have 20 days from the notice of a decision to request further findings. With perhaps one
exception, this has occurred in all cases referred to the Board. The Board’s practice in these
situations has been to delay consideration until findings are issued. With the new language, there
is a very real possibility that the 60 day period from the initial request will expire before findings
are issued, thus denying the Board the opportunity to consider the request for review.

To eliminate this possibility, this proposal establishes that the time to request review runs from
the expiration of the period within which a request for findings can be filed, or the issuance of
findings after such a motion is filed, whichever is later.

The second addresses the independent medical examiner system. This submission encourages
parties to agree to the selection of an independent medical examiner by establishing that, whether
or not the parties have agreed to the selection of an independent medical examiner, the
examiner’s findings must be adopted unless there is clear and convincing evidence to the
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contrary in the record that does not support the medical findings. Currently, if the parties agree
to an examiner the examiner's report is binding on the parties.

C. Extreme Financial Hardship Cases.

Pursuant to 39-A M.R.S.A. § 213(1) the Board “may in the exercise of its discretion extend the
duration of benefit entitlement ... in cases involving extreme financial hardship due to inability
to return to gainful employment.”

The Board heard the case of Starbird v. City of Portland in early 2004. The Board declined to
extend benefits in Mr. Starbird’s case. The Board is currently considering the case of Stewart v.
Sky Pig, Inc., and will hear the case of Holland v. Catholic Charities in the near future. Petitions
have been filed in several more cases. Hearings will be scheduled in these cases after underlying
litigation is completed.
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14. 39-A M.R.S.A. § 213 THRESHOLD ADJUSTMENT AND
EXTENSION OF 260-WEEK LIMITATION

The Workers' Compensation Act provides for a biennial permanent impairment threshold
adjustment and a study of whether an extension of weekly benefits is warranted. Section 213(2)
provides, in part, that the Board, based on an actuarial review, adjust the permanent impairment
threshold so that 25% of all cases with permanent impairment will be expected to exceed the
threshold and 75% of all cases with permanent impairment will be expected to be less than the
threshold. In 1998, the Board reduced the threshold from 15% to 11.8% based on an actuarial
report compiled by Advanced Risk Management Techniques, Inc.

Pursuant to 39-A M.R.S.A. § 213(4), the 260-week limitation contained in Section 213(1) must
be extended 52 weeks for every year the Board finds the frequency of cases involving the
payment of benefits under Sections 212 and 213 is no greater than the national average. Based on
a report provided by Advanced Risk Management Techniques, Inc., the limitation referenced in
Section 213(4) was extended for 52 weeks on January 1, 1999.

The Workers' Compensation Board hired the actuarial firm of Deloitte & Touche to conduct the
independent actuarial review for the 39-A M.R.S.A. §§ 213(2) and (4) adjustment and extension
for 2000 and 2001. Based on the 2000 Deloitte & Touche actuarial report, the Board retained the
11.8% threshold and extended the limitation referenced in Section 213(4) by 52 weeks on
January 1, 2000.

The issue of whether to extend benefits as of January 1, 2001 was the subject of litigation that
ultimately made its way to the Supreme Judicial Court. In Lingley v. Workers’ Compensation
Board, 2002 ME 32, the Supreme Judicial Court held that the Board’s 4-0-3 vote on whether to
extend benefits was final agency action and that the appeal of the Board’s action was not filed in
a timely manner and was properly dismissed by the Superior Court.

The issue of whether to extend benefits as of January 1, 2002 was also the subject of litigation. In
Clark v. Workers’ Compensation Board, 2003 Me. Super. Lexis 193, the Superior Court
remanded the matter back to the Board because final agency action had not yet been taken by the
Board.

For 2003, the Board proposed a rule that would find that no extension was warranted as of
January 1, 2003. The rule, by a 4-4 vote, did not receive final Board approval.

Pursuant to P.L. 2001, Ch. 712, the Board referred the threshold adjustment for January 1, 2002
to an arbitrator appointed by the American Arbitration Association. The arbitrator determined
that the permanent impairment threshold for January 1, 2002 is 13.2%.

The Board has hired Actuarial and Technical Solutions to conduct the independent actuarial

review for both the permanent impairment threshold, due to be adjusted as of January 1, 2004,
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and the review of whether an extension of the benefit limitation is warranted effective January 1,
2004 and January 1, 2005. The Board expects to receive the actuary’s report in the first quarter
of 2005.
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15. SUMMARY

Major changes were initiated as a result of the Governor’s Bill (Chapter 608), “An Act to
Promote Decision-Making Within the Workers” Compensation Board.” The Bill was submitted
with an emergency preamble and was effective April 8, 2004. The membership of the Board
changed from eight to seven members. The composition was changed from four Labor and four
Management representatives to three of each. The executive director was appointed as the
seventh member and Chair of the Board.

The responsibility for the appointment of the executive director was changed from the Board to
the Governor. The Governor was empowered to “appoint an executive director, who is the chair
and chief executive officer of the Board.” The executive director serves at the pleasure of the
Governor.

Since the Bill’s enactment, the Board has moved on issues, which previously deadlocked the
Board. The Board voted to appoint two hearing officers to three-year terms; changed hearing
officer terms from three to seven years; reappointed five hearing officers to seven-year terms;
and implemented the NOC project.

Other matters of immediate concern to the Board include: increasing the list of Independent
Medical Examiners (IMEs); two legislative proposals; Section 213 Actuarial Study; full
implementation of the Electronic Data Interchange (EDI) Rule; revision of the Medical Fee
Schedule; budgetary and resource considerations for the Worker Advocate Program, MAE
Program, and the Abuse Investigation Unit; and a return of the formal hearing level to 2002
efficiencies.

In 2003 the Legislature enacted Chapter 425, which increased the maximum assessment to
$8,390,000 in fiscal year 2004 and to $8,565,000 in fiscal year 2005. In order to resolve certain
budgetary problems, the Board approved an increase in the budget to $8,680,000 and $8,855,000
in fiscal years 2004 and 2005 respectively. The difference in each fiscal year from the
assessment cap is in the revenue from assessment interest, the sale of copies and publications,
and fines and penalties.

The Board is performing efficiently in its other major areas of responsibility: the MAE Program;
the Worker Advocate Program; and Claims and Coverage. The MAE Program continues to have
a positive impact on the compliance and performance of insurers, self-insureds, and third party
administrators. The Worker Advocate Program provides representation of 50% of injured
employees at the mediation level and 38% of injured employees at the formal hearing level.
Major programming changes in the Claims and Coverage departments should bring about
significant improvements in the operations of those departments.
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SECTION B. BUREAU OF INSURANCE
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1. INTRODUCTION

This report looks at competition in the Maine workers' compensation insurance market by
examining different measures of market competition. Among the measures are: 1) the number of
insurers providing coverage; 2) insurer market share; 3) changes in market share; and 4) ease of
entry and exit into and out of the insurance market by workers’ compensation insurers.

Comparing the variations in rates is another measure of the competitiveness of the industry.
Each year, on behalf of insurers and pursuant to Title 24-A §2384-A, the National Council on
Compensation Insurers, Inc. (NCCI) files advisory loss costs with the Bureau of Insurance.
These advisory loss costs reflect what is called “pure premium” or the amounts necessary to
cover losses and the costs to adjust (settle) those losses. If approved by the Bureau, the advisory
loss costs become the base upon which rates are built.

Workers’ compensation insurance in Maine operates in an open competitive rating system. Each
insurer files factors called loss cost multipliers with the Bureau and the advisory loss costs are
multiplied by these factors to form the rates for individual companies. The multipliers account
for such things as company experience, overhead expenses, taxes, contingencies, investment
income and profit. Insurers may use different multipliers for rating plans for different tiers or
companies having different underwriting criteria. Other factors such as experience rating and
premium discounts may also affect the final premium paid by an individual employer.

The tables in this report that show accident year and calendar year loss ratios contain five years
of information. Loss ratios are updated each year to account for how costs have developed for
open claims, claims closed and any claims reopened during the year. The Bureau receives five
years of accident year information from our statistical advisory organization. Other tables and
graphs contain information from 1992 forward to illustrate how things have progressed since the
last major workers' compensation reform.

Prior to the year 2000, advisory loss costs had declined for six consecutive years (see Exhibit
III). Since then advisory loss costs increased in three out of five years. Some employers are
experiencing the effects of a hardening market. This is due primarily to three reasons: a
relatively low return on investment income; a tight reinsurance market; and some insurers
experiencing high loss ratios. Prior to 2000, carriers had been discounting premiums by issuing
schedule-rating credits, by issuing dividends and by using lower rates. Investment returns have
diminished and, as a result, insurers have not been as likely to offer discounts in order to capture
or retain business. Some insurers have filed to increase their loss cost multipliers. Maine
Employer’s Mutual Insurance Company (MEMIC) recently raised the multiplier for their
standard tier to 1.45. This may not be increased again without review by the Superintendent
pursuant to Title 24-A, Section 3714.

The Terrorism Risk Insurance Act (TRIA), signed into law in 2002, established a temporary
Federal program under which the federal government shares in the cost of terrorist attacks with
the insurance industry. It is scheduled to expire on December 31, 2005. Attempts were being
made in Congress to extend TRIA but it did not occur. Its intent was to protect consumers and
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insurers by addressing market disruptions and ensuring the continued availability and
affordability of insurance for terrorism risk. It also allowed for a transitional period for the
private markets to stabilize, resume pricing of such insurance, and build capacity to absorb any
future losses. Since September 2001 reinsurance contracts have excluded coverage for terrorist
acts, though primary insurers are still liable for that exposure.

Multiple criteria may be used to determine if the insurance industry is competitive. Examples
include: a large number of firms selling the product, each individual firm’s market share being
small enough so that no firm is able to affect the price of the product, and no barriers to new
firms entering the market. Using these criteria, Maine's workers' compensation insurance market
is still somewhat competitive. Although Maine Employer's Mutual Insurance Company's
(MEMIC) market share increased to over 61% in 2003, there are still many insurers writing
workers’ compensation coverage in Maine and self-insurance remains a viable alternative for
many Maine employers. Insurers, however, are being more conservative in their selection of
business that they acquire or renew. An insurer can decide to non-renew business for any reason
as long as they provide the policyholder with the statutorily required advance written notice.
Furthermore, insurers are less willing to offer underwriting discounts and some employers have
been moved to higher rating tiers. The end result is that premiums for those employers are
increasing,.
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2. RECENT EXPERIENCE

Loss Ratios and the State of Competition

Workers’ compensation is a long-tail line of insurance; meaning payments for claims can be
made over a long period of time. For some claims, wage loss and medical services payments
may occur over many years; thus, figures for amounts actually paid out on claims are incomplete
and future amounts to be paid on claims must be estimated. Insurance companies report
information used to calculate financial ratios. This information may be presented on an accident
year, calendar year, or a policy year basis. Ratios may vary greatly, depending on the reporting
basis utilized.

In this publication, most information is reported on an accident year basis. However, to better
understand each basis of reporting information, a description of each method and its use follows.

a Accident year experience matches all losses for injuries occurring during a given 12-month
period of time (regardless of when the losses are reported) with all premiums earned during
the same period of time (regardless of when the premium was written). The accident year
loss ratio shows the percentage of premium earned that is being paid out or is expected to be
paid out on claims. It enables the establishment of a basic premium reflecting the pure cost
of protection. Accident year losses or loss ratios are used to evaluate experience under
various laws because claims are tracked by year and can be associated with the law in effect
at the time of the injury. This information is projected because claim costs change over time
as claims further develop, with the ultimate result determined only after all losses are settled.
Therefore, the ratios for each year are updated on an annual basis.

a Calendar year loss ratios match all losses incurred within a given 12-month period (though
not necessarily for injuries occurring during that 12-month period) with all premiums earned
within the same period of time. Because workers’ compensation claims are often paid out
over a long period of time, only a small portion of calendar year losses are attributable to
premiums earned that year. Many of the losses paid during the current calendar year are for
claims occurring in past calendar years. Calendar year loss ratios also reflect reserve
adjustments for past years. If claims are expected to cost more, reserves are adjusted
upward; if they are expected to cost less, reserves are adjusted downward. Calendar year
incurred losses are used primarily for financial reporting. Once calculated for a given period,
calendar year experience never changes.

a Policy year experience segregates all premiums and losses attributed to policies having an
inception or a renewal date within a given 12-month period. The total value of all losses for
injuries occurring during the policy year (losses paid plus loss reserves) are assigned to the
period regardless of when they are actually reported. They are matched to the fully
developed earned premium for those same policies. The written premium will develop into
earned premium for those policies. The ultimate incurred loss result cannot be finalized until
all losses are settled. It takes time for the losses to develop, so it takes about two years
before the information is useful. This data is used to determine advisory loss costs.
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The Underwriting Cycle

Insurance tends to go through underwriting cycles--successive periods of increasing and
diminishing competition and increasing or decreasing premiums. These cycles are important
factors in the short-term performance of the insurance industry. Hard markets are periods in
which there is less capacity and competition and fewer insurers willing to write business. Soft
markets are periods of increased competition--identified by an increased capacity to write
business, falling rates, and growing loss ratios, resulting in insurer operating losses. This can
eventually force loss ratios to critical levels, causing insurers to raise their rates and reduce their
volume of business. Ultimately this restores insurer profitability and surplus. This situation, in
time, spurs another round of price-cutting, perpetuating the cycle.

In the late 1980s and early 1990s, Maine's workers' compensation insurance market was hard.
From the mid-1990s until about 2000, Maine’s market would be considered soft. Hard markets
may also occur when insurers tighten their underwriting standards or reduce their use of
premium credits. This describes what has been happening in Maine over the last few years.

The accident year incurred loss ratio was 92.7% in 2001, 85.6% in 2002 and 73.1% in 2003.
Loss ratios that exceed 100% mean that insurers are paying out more in benefits than they collect
in premiums. A decrease in these loss ratios over time may reflect an improved loss experience
or reserve adjustments. The loss ratio does not take into account underwriting expenses of the
insurer--including things like acquisition expenses, general expenses and taxes.

Accident Year Loss and Loss Adjustment Expense Ratios

The accident year loss ratio shows the percent of earned premium used to fund losses and their
settlement. Exhibit I shows the accident year loss ratios for the most recent five years available.
Loss ratios in this report are based on more mature data and may not match the loss ratios for the
same years in prior reports. Claim costs and loss adjustment expenses are further developed, so
the loss ratios retlect more recent estimates of what the claims will ultimately cost. The loss
ratios do not include general expenses of insurance companies such as overhead, marketing and
federal or state taxes, nor do they include investment income. The 2003 loss ratio was 73.1%,
indicating that $73 is expected to be paid out for losses and loss adjustment expenses for every
$100 earned in premium. The 2002 loss ratio was 85.6%. These ratios are down from a five-
year high of 130.7% in 1999. The decreasing loss ratios are primarily a result of increased rates
and a reduction in credits issued by the insurance companies.

Following the 1992 law changes, loss ratios were in the 60% range. These ratios were relatively
low and due, most likely, to loss prevention and claims management practices of employers,
combined with savings from the reduction of benefits that resulted from the law changes. During
1994-1996, advisory loss costs filed by NCCI were lower than they were previously, the market
became more competitive, and rates charged by insurers decreased. For accident years 1997
through 1999, NCCI reported that indemnity losses and loss adjustment expenses increased as




rates decreased. Thus, loss ratios rose above the levels of prior years. Increases in insurance
company loss cost multipliers and a reduction of credits have, in part, resulted in an increase in
earned premium and a reduction in the loss ratios over the past three years.

Exhibitl. Accident Year Loss and Loss
Adjustment Expense Ratios
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Calendar Year and Accident Year Loss Ratios

Tracking loss and loss adjustment expense ratios is one way to evaluate the experience of
insurers writing workers’ compensation policies. These ratios indicate what percent of premium
is used to settle and pay for losses. In addition to accident year loss ratios, Exhibit IT shows
calendar year loss ratios. Calendar year loss ratios compare losses incurred in a year to the
premiums earned in that year. However, only a small portion of the losses is attributable to
premiums earned that year. The calendar year loss ratios reflect payments and reserve
adjustments (changes to estimated ultimate cost) on all claims during a specific year, including
those adjustments from prior injury years. With the exception of one year, calendar year loss
ratios dropped from 1994 to 1998, reflecting a downward adjustment in reserves for years prior
to and immediately following the 1992 reforms. In 1999, the calendar year loss ratio rose to its
highest level since 1994 and another significant increase occurred in 2000. A significant decrease
in the calendar year loss ratio occurred in 2001 and since then there have been two straight
increases. Both paid and incurred losses have shown higher than expected development.
Beginning in 2002, there was an increase in the number of lump sum settlements.

While calendar year data is relatively easy to compile and is useful in evaluating the financial
condition of an insurance company, accident year data is more useful in evaluating the claim
experience during a particular period because it better matches premium and loss information. In
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addition, the accident year experience is not distorted by reserve adjustments on claims that
occurred in prior periods, possibly under a different law.

In 1997 and 1998 indemnity losses increased and rates declined. The 1999 accident year loss
ratio rose to over 130%, that is $130 was paid or is expected to be paid in losses and loss
adjustment expenses for every $100 earned in premium. In 2000, the loss ratio dropped slightly
to just over 122%. Since then loss ratios have declined considerably. The hardening of the
workers’ compensation insurance market seems to have leveled off and 2005 market renewal
prices will give an indication of which way the market is headed. These ratios do not include
amounts paid by insurers for sales, general expenses and taxes, nor do they reflect investment
income.

ExhibitIl. Accident and Calendar Year
Loss Ratios
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3. LOSSES IN WORKERS’ COMPENSATION

Changes in Advisory Loss Costs

The National Council on Compensation Insurance (NCCI) files advisory loss costs on behalf of
workers” compensation carriers. The advisory loss costs reflect the portion of the rate that
applies to losses and loss adjustment expenses. Advisory loss costs do not account for what the
insurer pays for general expenses, taxes and contingencies, nor do they account for profits and
investment income. Under Maine’s competitive rating law, each insurance carrier determines
what it needs to cover those items.

Exhibit IIT illustrates that from 1994 through 1999, Maine witnessed six consecutive decreases in
advisory loss costs. This translated into lower premiums for Maine employers. On March §,
2000, an increase in the advisory loss costs took effect. This increase was due to loss experience,
to an increase in permanent partial impairment benefits and to an adjustment to correct a prior
data reporting problem. Another smaller increase in advisory loss costs took effect on January 1,
2001. These increases were followed by a 3.4% decrease in advisory loss costs for calendar year
2002, a 2.9% increase in 2003, a 3.3% decrease in 2004, and a 2.2% increase in 2005. Changes
in advisory loss costs tend to lag behind changes in actual experience and precede changes in
rates.

—
Exhibitlll. PercentChange in Advisory Loss
Costs,1994-2005
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Cumulative Changes in Advisory Loss Costs

On average, advisory loss costs for 2005 are over 37% lower than they were prior to the 1993
reforms. Actual changes in loss costs vary by classification. In 1999, advisory loss costs
reached their lowest point in many years. Since then, they have risen by nearly 6%.

Exhibit IV. Cumulative Change in Advisory
Loss Costs Since 1994

Seurce: National Council on Compensation Insurance
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4. MARKET STRUCTURE AND COMPETITION

Market Concentration

Market concentration is a measure of competition. Greater concentration means that there are
fewer insurers in the market or insurance written is concentrated among fewer insurers and
therefore there is less competition. Conversely, less concentration indicates that there are more
insurers in the market and greater competition.

In 1992, market concentration was great, with few insurers willing to voluntarily write workers’
compensation insurance in Maine. The assigned risk or residual market pool, designed to insure
employers who were unable to secure workers’ compensation coverage in the voluntary market,
provided a significant share of overall coverage.

Beginning January 1, 1993, Maine Employers Mutual Insurance Company (MEMIC), an
employer owned assessable mutual insurance company, replaced the residual market as the
insurer of last resort. MEMIC inherited a block of business previously written by insurers who
acted as servicing carriers for the pool. MEMIC serves as the carrier of last resort and writes
voluntary business; its market share, in terms of written premium, is now over 61%. As of
October 1, 2004, 254 companies are authorized to write workers' compensation coverage in
Maine. However, this number is not the best indicator of market concentration, as some insurers
have no written premium. The following table shows the number of carriers, by level of written
premium, for those carriers writing workers’ compensation insurance in 2003.

Table I: Number of Companies by Level of Written Premium--2003
Amount of Written Premium Number of Companies At That Level
>$10,000 109
>$100,000 76
>$1,000,000 28

Source: Annual Statements Filed with the Bureau of Insurance

Looking only at market concentration does not give a complete picture of market competition. A
discussion of self-insurance, found in the Alternative Risk Markets section, gives a more
balanced perspective.

Combined Market Share

Exhibit V illustrates the percent market share of the largest commercial insurers in terms of
written premium, as well as the percent market share for the top three, top five and top 10 insurer
groups. Maine Employers’ Mutual Insurance Company (MEMIC) has the largest market share.
Their share fell from 67% of the commercially insured market in 1995 to 45% in 1999. That
trend began to reverse in 2000 and MEMIC now holds over 61% market share.

In 2003, market share of the top 10 insurer groups was 92%, slightly above the seven year
average. Other groups wrote less than 10% of the workers’ compensation premium in Maine. In
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terms of dollar amounts, MEMIC wrote over $147 million in premium in 2003, $26 million more
than it did in the previous year. The top three groups, including MEMIC, wrote over $184
million in business, also $26 million more than in 2002. The top five groups had nearly $200
million in written premium, around $20 million above the prior year. The top 10 groups wrote
over $221 million in premium in 2003, around $19 million more than in 2002. The remaining
groups had written premium of over $18 million, down $2 million from the previous year.

ExhibitV.Combined Market Share by
Insurer Group, 1997-2003

100 : -
80
- 60 BLargest
E,E 40 Top Three
o0 OTop Five
20 BTop Ten

1997 1998 1999 2000 2001 2002 2003

Source: Annual Statements Filed with the Bureau of Insurance
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5. DIFFERENCE IN RATES AND FACTORS AFFECTING RATES

Number of Carriers in the Maine Insurance Market, 1993-2004

Table II shows that since the 1992 reforms, insurers have come back into the workers’
compensation market in Maine and continue to enter it, although in smaller numbers. The
largest influx occurred in 1996 and 1997, when 75 insurers entered or re-entered the market.
During that same period, 12 insurers exited the market. Since 2000, 56 more insurance carriers
have entered Maine’s workers’ compensation market than have exited. In 2004, only three more
insurers entered than exited, the lowest margin since 1992. This continued increase in the
number of carriers authorized to write workers' compensation insurance indicates that there are
no significant barriers to entry.

Table II: Entry and Exit of Workers’ Compensation Carriers, 1993-2004

Year Number of Number Number Net Change | Net Change
Carriers Entering Exiting (Number) (Percent)

1992 90 - - - -
1993 96 8 2 6 6.7
1994 106 10 0 10 104
1995 115 11 2 9 8.5
1996 149 43 9 34 29.6
1997 178 32 3 29 19.5
1998 187 9 0 9 5.1
1999 198 11 0 11 5.9
2000 210 12 0 12 6.1
2001 228 24 6 18 8.6
2002 241 15 2 13 5.7
2003 251 11 1 10 4.2
2004 254 5 2 3 1.2

Source: Bureau of Insurance Records.

Notes:

Figures are as of October 1, 2004.

Beginning in 2001, the number exiting includes companies under suspension.

No companies voluntarily terminated their authority to write workers’ compensation insurance in

2002.




Table III shows market share by insurance group from 1997-2003. Information by group is more

relevant when assessing competition because carriers in a group are under common control and
are not likely to compete with one another. MEMIC’s share is expected to be high, since they

service all employers who do not obtain coverage in the voluntary market; however, the 17%
increase in market share over the past four years is a sign of a much tighter market. To get a

more complete picture, it would be necessary to look at the number of employers insured with

each carrier.

Table IIIL. Percent Market Share for Top Insurance Groups, By Amount of Written Premium,

1997-2003
Insurance Group 2003 | 2002 2001 2000 1999 1998 1997
Share | Share | Share |Share |Share |Share | Share
Maine Employers’ Mutual 61.5 544 515 | 512 | 447 | 462 | 504
Liberty Mutual Group 9.6 | 104 7.9 9.5 7.0 3.7 4.9
WR Berkeley Corp. 5.8 6.5 7.4 7.5 7.7 95 | 103
American International 3.3 * * * * * *
Royal & Sun Alliance 3.0 6.3 6.1 5.0 4.7 *
USA'
Guard Insurance Group 2.2 2.1 2.7 2.2 * * *
Allmerica Financial Corp. 2.0 3.1 5.4 6.4 9.1 8.8 9.9
Hartford Fire & Casualty 1.8 1.2 1.0 * * * 1.4
Zurich Insurance Group 1.6 2.6 2.0 2.2 2.1 3.5 3.7
CNA Insurance Group 1.5 1.1 1.4 * 1.9 * *
Traveler's Prop. Cas. Grp. 1.3 1.7 * * * *
St. Paul Group 1.1 1.6 1.1 * * *
Amerisafe Group 1.0 0.9 1.4 2.2 * * *
Sentry Insurance Group 1.0 0.4 0.5 * * * *
ACE Li«d 0.8 1.2 1.0 * * *

Source: Annual Statements Filed with the Bureau of Insurance

Notes:

* Indicates group was not among the top 10 groups for written premium that year.
' Royal & Sun Alliance is no longer writing workers' compensation business in the United States.
Y 8 g p
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Table IV shows the percent of market share for the top carriers for each calendar year from 1997
through 2003. MEMIC’s market share increased by nearly 17% in the past four years, an
indication of market hardening. Its market share increased to over 61% in 2003, indicating that

some employers are having difficulty getting insurance coverage elsewhere. Of all the other

carriers in the market, only Acadia Insurance Company had over 5% market share. The top ten
companies combined write over 80% of the business.

Table IV. Percent Market Share for Top Insurance Carriers, By Amount of Written Premium,

1997-2003
Insurance Carrier 2003 2002 2001 2000 1999 1998 1997
Share | Share |Share |Share |Share | Share | Share
Maine Employers’ Mutual | 61.5 | 544 | 515 | 51.2 | 447 | 462 | 504
Acadia Insurance Company 53 6.0 6.8 7.0 7.6 9.1 10.3
Peerless Ins. Co. 2.3 2.3 1.5 * * * *
Hanover Insurance Co. 2.0 1.9 3.3 2.5 1.8 2.5
Norguard 1.9 1.7 2.0 1.3
Liberty Mutual Fire Ins Co 1.9 2.5 0.7 2.8 2.8 1.2 1.8
Liberty Mutual Ins. Co 1.6 1.4 0.9 * * * *
Employer’s Ins. Of Wausau 1.4 1.2 1.1 1.2 *
Royal Ins. Co. of America’ 1.3 2.4
Commerce & Industry 1.2 * * * * * *
American Home Assurance 1.1 * * * * * *
Transportation Ins Co. 1.0 * * * * * *
American Interstate Ins Co. 1.0 * * * * * *
Liberty Insurance Corp. 0.9 1.1 1.3 * 1.4 1.2 2.4
Twin City Fire Ins Co. 0.9 * * * * * *

Source: Annual Statements Filed with the Bureau of Insurance

Notes:

* Indicates carrier was not among the top 10 carriers for written premium that year.
! Royal Ins. Co. of America is part of the Royal & Sun Alliance Group. Royal & Sun Alliance is no longer writing
workers' compensation business in the United States.
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Rate Differentials

Prior to the 1992 Blue Ribbon Commission reform legislation, all insurance companies charged
the same base rates (manual rates) for workers' compensation insurance. Although each
employer's actual premium was modified by its own experience, there was little or no difference
in the manual rates. The Superintendent of Insurance established maximum rates and no
company filed for lower rates.

Since January 1993, each insurance company is required to file its own manual rates based upon
its expense and profit provisions. The National Council on Compensation Insurance (NCCI)
makes an annual advisory filing of pure premium rates, which provide for losses and loss
adjustment expenses. This filing does not include all other expenses and profit provisions, which
are established by insurance carriers in Maine's open competitive market.

Beginning in 1994, the Bureau approved six straight annual advisory filing decreases. The
cumulative impact of these decreases was a 43% reduction in advisory loss costs. Advisory loss
costs increased in three of the five years since 2000. However, there was a slight reduction in
advisory loss costs during this period.

As of October 1, 2004, 254 insurance carriers have filed and received approval from the Bureau
to sell workers’ compensation insurance in Maine. Not all companies that are authorized to write
coverage in Maine have rates on file, and only those who do have rates on file can actually sell
workers' compensation insurance in this state.

Table V, shown on the next page, compares the Maine Employers' Mutual Insurance standard
base rate with the lowest available base rate for 73 of the largest classification codes (in terms of
payroll) for all workers' compensation insurers. MEMIC is unique in that it offers loss free
credits of up to 25% based on an employer's loss history to those employers that are not
experience rated. These credits are not reflected in this table. For many classification codes, the
wide range of rates underscores the competitive nature of workers' compensation insurance in
Maine and the importance for employers of exploring options in securing coverage for their
workers’ compensation claims. Insurers are now very selective in accepting risks for the lower-
priced plans. Their underwriting is based on such things as prior-claims history, safety programs
and classifications.

Competitive rating has also allowed for niche marketing. A company with expertise in certain
areas may be able to utilize that proficiency to lower the rate for specific risks and try to return
an acceptable profit to the carrier. For example, some insurers specialize in underwriting
employers in a specific industry, such as wood products manufacturing (including logging),
healthcare, trucking or construction.
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Table V: MEMIC Standard Rate and the Lowest Available Rate for Selected Classifications

Effective January 1, 2005

Class Code Description MEMIC Industry Low
Standard Rate Rate
2111 CANNERY $7.57 $4.08
2286 'WOOL SPINNING & WEAVING $5.13 $2.77
2501 CLOTHING MANUFACTURING $6.77 $3.65
2660 BOOT OR SHOE MANUFACTURING $5.12 $2.76
2702 LOGGING OR LUMBERING $30.32 $16.35
2709 MECHANIZED LOGGING $9.03 $4.87
2710 SAWMILL $20.45 $11.03
2721 CERTIFIED LOGGING $30.32 $16.35
2841 WOODEN WARE MANUFACTURING $4.93 $2.66
3629 PRECISION MACHINED PARTS MFG $2.87 $1.55
3632 MACHINE SHOP $5.08 $2.74
3681 TV, RADIO, TELE/ TELECOM DEVICE MFG $3.02 $1.63
3724 MACHINERY/ EQUIP ERECTION OR REP $14.66 $7.91
4207 PULP MFG $3.76 $2.0