“SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-08-347

STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE,

Plaintiff -
V. o
’ AGREED FINAL
AIRBORNE HEALTH, INC., JUDGMENT AND
d/b/a AIRBORNE and AIRBORNE, Inc., ~ PERMANENT
formeﬂy' d/b/a KNIGHT-MCDOWELL . INJUNCTION

LABS, AIRBORNE HOLDINGS, INC.,
- VICTORIA KNIGHT-MCDOWELL, -
and THOMAS JOHN MCDOWELL,

Defendants

1. Plaintiff State of Maine (“State” or “Plaintiff), by and through
its Attorhey General ‘(“Attorney General”}, ‘havving‘ filed ifs éomplainvt aﬁd |
befendanté Airborne _I-Iealth, Inc, a Delawére cofpdration, Currenﬂy
doing business as Airborne- and Airborne, Inc., ahd formerly doing
business as Knight-McDowell Labs; Airborne Holdings, Inc. (collectively,

’ “Airbqrne” or “Corporate Defendants”); Victoria KnighbMpDowell,
individually; and Thomas John McDowell, individually (alllcoilectively
“Defendants”), appearing thro{lgh their local counsel Peter J. Fontaine,
ESq., sti_;)ﬁlafe that this Final Judgment and Permanent Injunction

(hereafter “Judgment”} may be signed and entered by a justice of this



Honorable 'Court.

2. ) The parties have consented to the entry of this Judgment for
the purposes of settlement only, without this Judgment constituting
evidence against or any admission by any party and WithOutl trial of any
issue of féct or law. This Judgment does not constitﬁte ény admission of
- liability or Wro‘ng.dc')ing, either express or implied, by Defendants or any
other party. Further, this Judgment shall not be competent evidence in
aﬁy judicial or ofher proceeding of an.y. liability or wrongdoing by
Défendants. o |

3. The parties acknowledge that, in addition to this Judgment,
Defendants have simultaneously consented to the entry of Judgments
with the Aftorneys General of Alaska, Arkansas, California, Connecticut,
belawafe,' Disfrict of Columbia, Florida, Idaho, Illinois, Indiana, 'Iowa,
Kansas, Kentucky, Maryland, Michigan, Mississippi,v Missouriv, Montané,
Nebraska, Nevada, New Jersey, New Mexico, 'O‘hio, Oregon, Penﬁsylvania,
Rhode Island, Soqth Caroliné, Tennessee, TeXas, Vermont, Washington,
and Wisconsin. The Attornéy General and the other states attorneys
general are referred to collectively, hereafter, as the “Settling Attorneys

General.”

4. The entry of this Judgment has been consented to hy



Defendants as their free and voluntary act, and with full knowledge and -
understanding of the nature of the proceedings aﬁd the obligations and
duties imposed upon them by this Judgmenf. They consent to its entry
without further notice, a:r‘1d aver that ho éffer, agreemen{, or inducements
of any néture whatsoever have been ma‘de' to thém by the Attorney
General, or any employeei of the Attorney General’s Office, to procure this
Judgrrient._ The Defcndan'ts expr@Ssiy ’waiyev the reqtiircment of ten dayé’
nétice of the_Attor_n'ey' Géneral’s_intéﬂt‘ivon to file an actlon pursuant tob 5 ’
M.R.S.A. § 209.
| 5. In the event the Court shall not ehtéf this Judgment, this
' proposed Judgment Shali be of no force afid effect égaihsﬁ the State or =
against ‘any of the Defendants.. | o | | |
6. This Judgment shall bind Defeﬁdants, their officers,
difectbrs,'agents, 're>pbre-sentatives, paferité; affiliates, sﬁtbsidiaries, aﬁd
employees, and shall be binding on any and all successors and assigns,
future purchésers, acquired parties, acquiring i:)arties, successors_-in—'_
interest, shareholders, énd théir officers, agents, representativés, and
emp:loyees, directly or indirectly or through anj corporation or anyone

acting directly or indirectly on their behalf.




7. Defendants have, by their signatures and the signatures of
their respective counsels hereto, waived any right to appeal, petition for
certiorari, move to reargue or rehear Vor be heard in connection with entry
of this Judgment concerning past Conduﬁt addlfesse'd in this Judgment.
Further, Defendants have, by their .signature and of their respéctive
counsels hereto, wajved any right to a jury trial or any derivative rights of
a jury trial afforded to them under the Constitutions of th¢ United States
or the State of Maine. Defendants expressly waive and relinquish any
| defense, requirement, or argumehf thgt the }Serménent injuhctioh below .
does not contain a finding of facts or conclusion of 1a'w.

8. In exchange for the consideration set forth herein, uﬁon
" execution of this4 Agreement, the Stéte agreés to release Defendéhts, all of
their barent entities, subéidiariés and affiliated entities, and t-hev officers,
diréctors, members, agents, servants',‘ employees of each of‘ the'm, and
shareholders (collectively, “Defendant Parties”) from all civil claims,
causes of action, suits and demands, of any kind or character for
violations of the 5 M.R.S.A. § 207 arising out or based upon the matters
addressed in this Judgment and the State’s Complaint. |

9. The Court having considered the pleadings and the .proposed

“Judgment executed by the parties and their attorneys and filed herewith,



and good cause appearing, IT IS HEREBY ORDERED, ADJUDGED AND

DECREED that Judgment may be entered in this matter as follows:

JURISDICTION AND VENUE

10. Pursuant to 5 M.R.S.A. § 209, jurisdiction of this Court over
the subject matter and over the Defendants for the purpose of entering
into and enforcing this Judgment is admitted. Juriédiction is retained by
this Coﬁrt for the purpose of enabling the State or the Defendants to

apply to this Court for such further orders and diréctioﬁs as may be

. .necessary. or appropriate. for the. constructioh and modification of the

injunctive provision's herein, or éxécutio_n of .this Judgment, including
fmnishment for'any violation of this Judgm_ént. If the Attorney General
is re.quired to file apetit..ion: to .én‘fdr‘ce any.pfOViSiori of this Ju‘dgment’»,
a.gaihst any Defendant on behalf ‘of the State, any Deféndant involved in
such petition agrees-‘_co p‘ay the State’s colurfrf costs 'ari:dl'reasoﬁable
altorneys’ fees associated wii;h any successful petition brought by the
Attofney General to ;enf,orc‘e any provision of this Judgment. Pursuant to
5 M.R.S.A. § 209, venue as to all matters between the parties relating
hereto or arising out of this Judgment is solely in the Maine Superior

Court of Kennebec County.



11. The Defendants Waiver any defect associated with service of
the State’s Complaint and this Judgment andv do not require issuance or
service of a Summons.

12.  The Corporate Defendants sold and continue to sell some or
~ all of the following products in t_he State of Maine: Airborne — Original,
Airborne — Pink Grapefruit, Airbovfne—L‘enion—'Lime, Airbome—Nighttime,
Airborne, Jr., Airborne On—The¥Go, Airbor_ne Seasbnal (formerly knowﬁ

as Airborne Seasonal Relief), Airborne Soothing Throat Gummi Lozénges

- '(forme’rlyrknéwn as Airborne Sore Thfoét,,(}ummi Lozenges), and...... . e

“Airborne Power Pixies. The I_ndividual Defendants previously sold
Airborne — Original.
PARTIES
13.  Defendants represent »that th'ey-“ar‘e the proper defendants to
this Judgment. Defeﬁdant Airborne Health, Inc. and Defendant Airbofne
Holdings, Inc. represent that thej are the true legal names of the
corporate bentities entering into this Judgment. Defendant Airborne, Iné.
was incorporated in California on Aprﬂ 22, 1999, and had a principal
place of business in Carmel, California untﬂ\ May 2005. Airborne, Inc.
ceased to exist in December 2005 when it merged with aﬁd into Airborne
Health, Inc., which continued to do business undér the original ‘name

“Airborne,‘lnc.” Defendant Airborne Health, Inc. was incorporated as a



Delaware corporation on December 22, 2005, and has a principal place
of business in Bonita Springs, Florida, with offices in Carmel, California
and New Jersey. Defendant Airborne Holdings, Inc. wholly owns
Airborné Health, Ihc., and is aléo incorporated in Delaware. Defendant
Victoria‘Knight—McDowell represents that .this; is her true legal name.
Defendant Thofnaé John McDowell i‘epreserifs thafthis is his true légai
name. |

'14.  Defendants further acknowledge that thley understand that

-the Attorney General—éxipres'sly, re—iieé-upbn,the‘s'e‘trépff':séntatiéns,'and- L TR

“that if aﬂy of them are false‘,‘ deceptive, misleading or inaccurate, the
Attorney General has the right to move to vacate Vor set aéide in wholé or
in paft this-Judgmeht with 'résf)e‘;:t to the pé_rtfnéﬁf ”D..éfen(iar}t‘; or feqﬁ‘est
that such Defendbant be held ifl coﬁ'te_vrﬁpt,vif the Attéfnéy General so
elects. B -

DEFINITIONS

15.  Unless otherwise spéciﬁed, the following definitions shall
apply: .

A. “Advertise,” “Advertisement,” or “Advertising,” shall mean

any oral, writtgn, graphic or pictorial statement or

representation, including but not limited to testimonials, .

endorsements, or other Third Party representations, regardless of



the medium of communication employed, disseminated in or from
Maine by Defendants or by any third party on behalf of Defendants
for the purpose of inducing, or that are likely to indupe, directly or
indirectly, the purchase of é Product; aﬁd includes,vbut is not
limited to,‘ Product Labels, Labeling, Produ‘c"c literatﬁre, television
commercials, radio sponsorship or commercial_s; magazine
advertisements, aﬁd Intérnet sites.
B. ‘fAttorr—ley Genefal” mbean‘s‘vthe Maine Attomey ‘General and _
. the Office of the M'aine Attor::rle-j,;-‘l(‘-\}ene:fal. | |
‘C. “Competent aﬁd Reliable Scightific Evidence” shall mean -
tests, analyses, research, s.tll_ldies, or other evidence based on the
éﬁpefﬁse of prt_)'fesvsvio'nals‘ in the relevantarea, that }h“as been
conducted | andr eV"QaIUated‘ 1n an“ ébjeétive mannér by’ pefsons
qualified to do so, uéihg pfocedufes generaiiy accepféd in tlr.le.
‘profession to yield accurate and reliable results.
D. “Corporate Defendants” shall mean Airborné Health, Inc.
(d/b/a Airborne, Inc. and formerly d/b/a Knight-McDowell Labs)
and Airborne Holdings, Inc., their officers, directors, agents,
representatives, parents, subsidiaries, affiliates, and employces,

and includes any and all successors and assigns, future




purchasers, acquired parties, acquiring parties, successors in
interest, and their officers, agents, representatives, and employees,
and anyone acting directly or indirectly on their behalf. This
definition shall not include independent retailers (_)f indepéndent
distributors of any Prodqct.
B, “Dietary Supplemént” means a food intended to supplement
the diet that bears or contains one or mgjré of the following dietary
ingredients: | |

—e—eeeezezly @ vitaming .
a mineral;
an herb or other botanical; -
an amino acid;
a dietary substance for use by man to

supplement the diet by i mcreasmg the total
dietary intake; or _

ok woN

6. a concentrate, metabolite, constituent, extract,
or combination of any ingredient described in 1-
5 above.

F. “FDA” or “Food énd Drug Administration” means the F0.0d
and Drug Administration of the United States Department of
Health and Human Services.

"G.  “Individual Defendants” means Victoria Knight-McDowell

and Thomas John McDowell.



H. “Judgment” shall mean this document entitled State of
Muaine v. Airborne Health, Inc., d/b/a Airborne and Airborne, Inc.,
Sformerly d/ b/ a Knight-McDowell Labs, Airborne Holdings, fné.,
Victoria Knight~McDowéll and Thomas John McDowell.

L. “ Label” means a display of rwritten,‘printed, or graphic
matter upon the immediate container of any article. |

J. “Labeling™ means‘a‘ll labels and other written, printed, or

graphic matters (1) upon any article or any of its containers or

s Wrappers, or (2) accompanying such article. : e

K. = “Market” or “Marketing” means ény act or process or
technique of promoting, offering, séﬂing or distributing a product
dr service. | | | o

- L. “Medical Food” meaﬁs; ,

1. a specially formulated and processed product (as
opposed to a naturally occurring foodstuff used in its
natural state) for the partial or exclusive feeding of a
patient by means of oral intake or enteral feeding by

tube;

2. that is intended for the dietary management of a
patient who, because of therapeutic or chronic medical
needs, has limited or impaired capacity to ingest,
digest, absorb, or metabolize ordinary foodstuffs or
certain nutrients, or who has other special medically
determined nutrient requirements, the dietary
management of which cannot be achieved by the
modification of the normal diet alone;

10



3. that provides nutritional support specifically
modified for the management of the unique nutrient
needs that result from the specific disease or
condition, as determined by medical evaluation;

4, that is intended to be used under medical
supervision; and : “

5. . thatis intended only for a pat1ent recewmg
active and ongoing medical supervision wherein the
patlent requires medical care on a recurring basis for,
among other thmgs instructions on the use of the
medlcal food.. -
M. “Medium’ means any method of comrhuﬁibating or
Advértising to the public in or from the State of Maine whether the
- message is contamed in the WI‘IttCIl or spoken word audlo v1deo
recorded or presented live and 1ncludes but is not hmlted to
television and clos_ed,mrc,ult television such‘— as those found on
airplanes, radio, the Internet, short films, inov_ies, newspaper
advertisements, magazine advertisements,j brochures, web sites,
electronic mail, coupons, flyers, or electronic mail.
N. “Product” means Airborne - Original, Airborne ~ Pink
Grapefruit, Airborne-Lemon-Lime, Airborne - Nighttime, Airborne,
Jr., Airborne On-The-Go, Airborne Seasonal Relief; Airborne Sore

Throat Gummi Lozenges, Airborne Soothing Throat Gummi

Lozenges, Airborne Power Pixies, any products derived from the

11



ingredients and fbrmulation of Airborne Original, or any
substantially similar products that are produced, owned,
distributed, or manufactured by anjf of the Defendants intended
for human use. _ |

0. “Settling Attofneys General” shall mean the Attorneys
Genera‘l Offices .o'f the Stétés of Alaska,‘Arkansas, Califbrﬁia, .
Connecticut, Delaware,, District of Columbia, Fvlvo_rida, Idaho,
Minois, Indiana, Iowa,'Kansas, Kentucky, Maiﬁe, Maryléﬁd,l
Miéhigan, Miési_séippi, MiSsouri, Moriféna,»Nvebvraska, Nvevvéda, New
Jersey, New Mexico, Ohio, Oregbn, Penﬁsylvania, Rhode Island,
South Carolina, Tennessee, Texas, Vermont, Washington, and -
Wisconsin.

P.  “Structure/ Function Claim” meahs statefnents that deséribe
the role of a nutrient or dié‘:fary ihg_redientr infended to afféc;é_tﬁe
structure or function in humans or that characterize the
documented mechahisrh by which a nutrient or dietary ingredient
actsv to maintain such Strﬁéturé or fuﬁétibn, prox}ided that such
statements do not purport to diégnose, treat, cui“e, or prevent any

disease.

2



PERMANENT INJUNCTION

16. Pursuant to 5 M.R.S.A. § 209, and subject to any
jurigdictional limitations of such statute, Corporate Defendants (as
- defined ébOve), Individu_lal Defendants»(as defined above), and anyof;e _
acting indiréctiy or directly on behalf of the Individiial Defen.dan‘ts' are
hereby permanenf,ly e’njoined and restrained from:

A. Making any eipreSs of impﬁed statement in cOnnepﬂon_ with

the Marketing or Advertisement of any Producf that is fa_lée, or has

Vt]z'le- .capacity, tendén;:j“df_:_efféct of _c.lvecéiVin‘g or 'misleaaihg: s

consumers; or omitting any material .information suéh fhat the« -

exXpress or implied stafemeﬁt deceives or tendé to deceive

consumers. o | |

B. | Makihg any express oir': implfed claim, in 'conn:c{:-tion

with the Marketing or Aévé?tising of it‘s‘ P;ryqdu(':ts", that a

Proauct may be used in fhe diagnosis, cure, mitigation,

treatment or prevention of a disease in humans, except as

prox}ided in paragraph 17.

C. Making any express or implied Strurcture /Function Claim in

connection with the Marketing or Advertising of its Products

unless at the time the claim is made; Competent and Reliable

Scientific Evidence exists substantiating such claim, except as

13



prlovided in paragraph 17.

D. Making any express or implied claim in connectidn with the
Markerting or Advertising of its Products, concerning the health

- benefit, performance, ¢fficacy or safetyv of a Product marketed as a
Dietary Supplement unless at thé tirﬁe the cléini is made,
CQmpétent and Reliable Scientifié Evidence exists substantiating
such claim, except as provided in paragraph 17. |

E. Making any represéntvativon, n c_onﬁectién with the Mérketing
o—f -Acilverti!siing of éj Pfordlllct, abouf research that has been
performed including, but not limited to, any representatio_ri that a
Product has been Clihically:test;s‘dbunv‘less at ﬁhc time'vthe claim is
made, Competént larid‘ 'Reliabie "‘S‘“pi“er-itific Eﬁdénce exists B
substantiatiﬁg su’chvclaim,’ e)vv{tﬁe»pt»as pi’ovi}ded‘»in péfégraph 17.

F. Makirig, in‘ connécﬁon with the Marketiﬁg br Advertising of a
Product, in addition to any and all féquirements set forth 1n this

~ Judgment, any‘statements or repfesentations concerning a
Product that materiaﬂy contradiot or conflict with any‘ dther
statements or representations the Defendants make about éuch
Product and that render such statements or representations

misleading and/or deceptive.

14



G. For any Product Labeled as a Dietary Supplement, requiring
or demanding that a Product be placed in the “cough/cold” aisle
or department of ‘any retail facility or otherwise influencing a
.Product’s placement in the ,“éough /cold” aisle or departmenf of any
- retail facility through dire(;t affirmative aotion takén by the
Individual or C.orporate'Devfendantsv : |
R H. - Makiﬁg any of the fqllowing,"or_sﬁbstantiall'ly similar,
stétémgnts? or using any of the following ‘Produ‘.ct names, that.
: ;}mpiy: thaf— Airbérne candiﬁgnose, -mitigate . pre?éﬂt,“ ‘trjeat 5 0? cure..
. coldls, coughs, the ﬂu,‘ anxu‘ppef respiratory infe-(;tioh,‘ or avl‘lergies:
L : Aifbor'ne Effervescent Cold Formula;

: Airborhé Cold Remé&y; S

A Miraéle Cold Buster; |

2

3
4. Sick of Catching Colds;

5 Airborne Natural Cold Remedy;
6

Developed by a teacher who was sick of catching
colds in class and on airplanes!;

7. Developed by a school teacher who was sick of
catching colds in class!;

8. I created Airborne‘because, as a teacher dealing
with young children, I was sick of catching colds
in the classroom;

9. Take at the first sign of a cold symptom;

s



10. Airborne, the #1 selling natural product in the
busy cough/cold aisle of all major drug stores;

11.  Look in the Cough Cold aisle of your favorite
drug store;

12.  Achoo! Také Airborne;

13. “So-re Throat” Lozen‘ge;

14. Provides relief for sore throats; or

15. Airborne Seasonal Relief'
except as prov1ded in paragraph 17 of th1s Judgment
| I Makmg any express or 1rnphed cla1ms in connection W1th the
Advert1s1ng or Marketmg of any Product Labeled as a. Dletary |
Supplement,} 1nclud1ng usvmg no.r showmg aﬁctors, erher persons, or
" cartoon vdepiction‘s of germs, Wthh riireetly or'irl‘directly represe'nt :
or otherwise state that a Preduet fights germs?j except as provided
in paragraph 17 of ’rhis Judgment. “ R
J. Using or showing actors, ‘other persbns, or cartoon
depictions of individuals, characters, or other figures in any
Advertising Medium with a cold, the flu, a cough, other,upper '
respiratory infection, or allergy indicators such as sneezes, coughs,
running noses, sniffles, germs or other related indicators
including, but not limited to, grasping at one’s throat, blowing

one’s nose or actions associated with coughing for any Product

16



Labeled as a Dietary Supplement, except as provided in paragraph
17 of this Judgment. | 7

K. Directly suggesting, directing or otherwise calling for an
Advertisement or sponsorship of any kind for any Product to be
placed in close temporal or physical proximity to a television news
story, web page, magazine article, newspaper article, of any other
stofy or article contained in an'y dther medinm abou’t colds,

lcoughs the flu or upper respiratory infections, except as prov1ded

in paragraph 17

- L. Having dlrec’nons for use for any Product that if followed
would result in an individual ingesting 15,000; Internati'oﬂal Univts>‘
of Vitanzin’A or ﬁdre per day. R S

M. Sohcﬂ:mg, using or employing in any Advert131ng of any

| v‘Product Labeled as a Dietary Supplement any testlmomals by
Consumers, celebrities, radio talk show hosts, television talk show
hosts-or any ofher person that directly or indirectly imply that
Airborne’s Products can be uée‘d to. diagnese, rnitigafe, ‘io'revent,
treat, or cure a Celd, cough, flu, upper respiratory infection,
seasonal allergies, or any other disease, except as provided in

paragraph 17.

17



17. Al Nothing in this Judgment shall prohibit any person or

entity from making any representation, statement, or claim (in

~ Labeling or otherwise), direc_tly or indirectly, for any Product: if fhe.
representation, statemeﬁt or claim is (1) léqul under the Federal
Food, Drug, and‘ Cosmétic Act 61" the Dietary Supplemenf Health

'Educat‘ion Act; (2) :lawfu-l under any final regulafion_ prob:rvnulgated
by the Food and Dfug Administratibn; (3) lawful undef any new
drug application appliéabler to such Produ'ct apprqved bsf the Food

| aﬁd Dl’;ug Administra.tioﬁ;‘(ﬁ}) péft of '-thé»lav&rrfui »marketi-ng of a |
homeo‘pathic difug; (5) part of thé lawful marketing of a Medical
Food bundebr-t}:ie_ Orphan Dryig Am'endmenté of '1988; :or:. (6) lawful
ﬁn-def a FDA monograpﬁ for én over—tﬁ&countef drug ’fhe bfailuré‘
»of‘the FD‘ A, FTC, or other law enforcement agency to ték‘e an
enfoféeﬁent action, or the rﬁere presence of a reprééeﬁtaiion, _
statement, or claim in the marketplace dqés not mean a
representation, statement, or claim is lawful.

| B. Nothing in this J udgment shall pfdﬁibit aﬁy person or entity
from making any lawful representation for any Product that is
specifically permitted in Labeling for such Product by regulations

promuilgated by the Food and Drug Administration pursuant to the

18



Nutrition Labeling and Education Act of 1990.

EXISTING INVENTORY

18. A.  The Defendants represetlt that they ceased seiling
and/or distributing Product in 'packaging identtfied in Collective
| Exhibit A, which contained statements With »_explicit refer6nees to
colds, such as “Take at the'fiivrst'sign of a .coldrsyrhptom,’." and/or
Product packaging eontaining _cétrtOon vigriettes of individuals
sneezmg, coughlng, or blowmg thelr noses by appro;somately June
9;2008. The Defendants unde stand that the Attorney General
expressly rehes on this representatlon and reserves the rlght to
- initiate enforcement i:)roceedmgs and/ or move to set aside the
Juctgment if the representatlon is false rhlsleed1ng or deceptnte
-B. - As of October 31, 2008, Corp_orate_ Defendants represent
that they eeaseel vseﬂi‘r‘lg ehd / or ‘distributi_rtg Product irj pétckaging
identified in Collective Exhibit B and associated-paper cartons and
olisplay trays, and have plaeed stickers over the white objeot
displayed vin‘ the eattoon vignette orvlrthe, Product péckagihg‘ to
Exhibit C, which is one of the packages that appears in Collective

Exhibit B. The Corporate Defendants may not ship or otherwise

19



deliver any inventory of Airborne Products’ packaging identified in
Collective Exhibits A or B after October 31, 2008,

COMPLIANCE

19. Fof a period of five (5) years from the date of entry of this
Judgment, pursuant to 5 M.\R.S.A. § 209, Corporate Defendants shall, in
connection with the Advertising, promotion, offering for sale, or
distribution in or from the State of Maine of any covered Product:

A. Take reasonable steps sufficient to monitor and ensure that

_-__Cor_porate- Defendants-comply. Wi-_th this Judgment. In conducting.. ... . . .. .. .

periodic mOnitoririg of compliénce, Corporate Defendants shall
document and retain sufficient eviderice to detail and substéntiate
their fﬁohitering ef‘fort_srand produce such documentation as may
be requested by the Attorney General within thirty (30) business
days _df such a request. o

B. Conduct periodic reasonable monitoring of representations
made by Corporate Defendants concerﬁing any covered Product
when the relevant actors are engaged in sales or other customer -
service functions, including representations made orally or thrpugh
elect;onic communications. I[n condueting periodic monitoring of
the representations made by Corporate Defendants concerning any

covered Product, Corporate Defendants shall document and retain

20



sufficient evidence to detail and substantiate their monitoring
efforts and produce such documentation to thé Attorney General
within thirty (30) business days of such a request.

C. ' Conduct periodic reasonable monitoring of represéntations
made about any covered Product on all Internet websites operated
- or maintained by the Corporate Defendants or ans,rone doing so on
their behalf. In conducting periodic monitoring of reprcsentations

made about any covered Product on Internet websites bperated or

- maintained by -Cérporate-Defendan—fs or_-ényoné 'doi.n"g'so'on their. - - - - --

.behalf, Corp'orat'e }jefeﬁdants shall document and retain sufficient
evidence to detail aﬁd substantiaf:e their moﬁito’ring efforts and
producé suchr docu‘l;nentati;)n and‘reéord‘s ésviﬁéy nl:v)é' reduesté_d by |
the Attorney General within thirty (30) bﬁsineés days df such a
requeSt. | | o

D. Take appropriate discipl_inafy action against any employee c.:r
agent who knowingly engages in any conduct prohibited by this
Judgrﬁent, up to and including ;cermination of any such
employmént or agency relationship, within a reasonable period of

time not to exceed thirty (30) business days after the Corporate

21



Defendants know or should know that such person is or has been
engaging in such conduct.
. Within sixty (60) days after entry of this Order, send an exact
copy of the notice atfached heréto as Exhibit D to each jobber,
distributor or retailer to whom Airborne has sold any Airborne
* Product since June 1, 2005. The noﬁce shall be sent by first class
“mail, postage prepaid and return .receipt requested. It shall be
sufficient for compliance with this paragraph for such noti.ce to be
- sent to the-principal place éf io,usine.ssi of each such entit‘y.'. |
F. Institute a reas_onable program of surveillance which is
ade'qu&te to reveal whether Corf)qrate Defendants or any of their
bffic_:érs, di.re(.:tors, o.r_ empbyeeé aré‘_dis'sémihatiﬁg in or from ‘thej
| State of Maine any Adveftising or Markéting rﬁéterial thaﬁ éontains
any r‘epresehtation' that 'Vidlat_es the prdViSio'hs ';)f this Judgmént.
G. As part of their reasonable program of surveillance,
Corporate Defendants shall be required to receive, collect, and
produce to the Attorney General wi.thin‘ thirty (30) days'after a
request by the Attorney General the following:

1. All Airborne Advertisements and Marketing
materials concerning an Airborne Product
disseminated in or from the State of Maine;

22



2. Airborne sales presentations made in or from the
State of Maine; ' '

3. Other written communications with consumers
in or from the State of Maine concerning an
Airborne Product; and

4. All communication referericed in
paragraph 19(G).
H. Promptly and in a reasonable manner investigate any

information the Corporate Defendants receive that any retailer or

other third party in the State of Maine is using or disseminating

statement, thaf violates the .'provisions of this Judgﬁient; and send
Exhibit E to any retailer or other thifd ﬁarty whose Advertisements
or Marketing méterials of an Airborne Préd'ﬁct may vidla'te_th'e'

, te.rms,o-f this Judgment if rhade by the ‘Defendants.‘ ‘Attached isa
copy of Exhibit E. | |

CIVIL PENALTIES / PAYMENT TO THE ATTORNEY GENERALS

20. . As part of their settlement Withrthe Séttling Attorneys
General, the Defendants are ordered to pay to the Settling Attorneys
General a total of $7,000‘,OOO in three installments. Defendants shall
pay $6,000,000 to the Settling Attorneys General by electronic fund
transfer made payable to the Officé of the Attorney General of Tennessee

on or before execution of this Judgment; Defendants shall pay $500,000
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by electronic fund transfer made payable to tne Office of the Attorney
General of Tennessee by the close of business on February 1, 200§ ;

and, Defendants shall pay the remaining $500,000 by electronic fund
transfer made payable to the Office of the Atto;fney General of ’-I‘ennessee
by the close of business on May I; 2009. Th‘e Tennessee Attorney
Generai shall divide and distribute these funds as designéted by and in
the sole discretion of the Settling Attorneys General. |

Said payment shall be used by the Setthng Attorneys General and

- for: attorneys fees and other costs-of mves‘noa’non and i nga’uon -or" to Bes e

placed in, or applied to, the consumer protect1or1 enforcement fund,
including future consumer protection enforcement, consumer education,
_ }}itigatio‘n‘ovr- }ooal consui’ner aid fund or- revolving fund, lelS‘ed to defféyv the
COSte' of the inquiry leading hereto, and may be used tlo‘ fund or assist in
funding programé directed at eombating. oxfer—the—counter or preécription
drug abuse, addiction and/or diversion including, but not 1i_mited to,
education, outreach, prevention or monitoring programs, or for otherv
uses perrnitted by state law, at the sole discretion of eaeh AftOfney
General. Defendants shall be jointly and severally liable for all amounts

that are due and owed under this paragraph.
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" OTHER SETTLEMENT TERMS AND OBLIGATIONS

21. The acceptance of this Judgment by tne Attorney General, or
the non-insistence of the Atte;ney General on an enforcementr action,
shall not be deemed approval by thekAf_torney General of »any of the
Defendants’ Advertising or business practices. -Further, neither
Defendants nor anyone ac’dng on the Defendants’ behalf shall r‘epfesent,
'stat_e, or imply or cause to be fepresented,istated',,or implied that the
Attdr_ney General, or any ether governmen’e unit ef the State Qf Maine,
S hés‘app‘r_oved;Saﬁetiened;‘of"aut»hnrifzedany' pfactiee,- act, adveftisement-
or conduct of Defendants ineludingv;prospective- AdvertiSing. |

| 22. Thls Judgment may only be enforced by the part1es hereto.

2:3. The tltles and headers to each sectlon of thls Judgment are
for convenlence purposes only nnd are net 1ntended by the partles to
lend meamng to any actual prov1s1on of th1s Judgment | |

24. Nothmg in this Judgment constltutes an agreement by the
Attorney General, acting on behalf of Athe State of Malne, concerning the
characterization of the amounts naid hereunder for puvrp'oses of any

proceeding under the Internal Revenue Code or any state tax laws.
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25. Defendants waive énd will not assert any defenses based in
whole or in part on the Double Jeopardy or Excessive Fines Clauses of
the Constitution or prineiples set forth in Hudson v. United States, 118
S. Ct. 488 (1997) and Austin v. United States, 509 U.S. 602 (1993).

- 26. No waiver, modification, or amendment of the terms of this
Judgment ehall be valid or bindihg unless made in writing, signed by the
party to be charged, appfoved by this Honorable Coeu*t and then only to

the extent set forth in stich written Waiver modification or amendment.

e 2’7 ALY faﬂure by any party to- thls Judgment to insist upon: thes=: wmswm- o

strict performance by any other party of any of the provisions of this
Judgment shall not be deemed a wa1ver of any of the prov1sxons of thzs
Judgment and such party, notw1thstandmg such fa11ure shaﬂ have the
right thereafter to insist upon the specific performance of any and all of
the provisions of this Judgment and the impoéitibh of any'apﬁlieal‘ole |
penalties, including but not limited to contempt, civil penalties and/or
payment of the atterneys fees of the Attorney General.

28. If any clause, provision or section of this Judgmenvt shall, for
any reason, be held illegal, invalid, or unenforceable, such illegality,
invalidity or unenforceability shall not affect any other unrelated clause,

provision, or section of this Jﬁdgment, and this Judgment shall be
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construied and enforced as if such illegal, invalid, or unénforceable
clause, section or other provisioﬁ had not been contained herein.

29. vNothing in this Judgment shall be construed as relieving
Defendanﬁs of the obligation to comply with all state arid féderal, laws,
regulations or rules, nor shall any of the provisions of this Judgment be
deemed to be permission to engage in any acts or l'practices prohibited by

such law, regulation, or rule.

30.  Time shall be of the essence with respéct fo each provisidn of

" this Judgment t—'hat“feqﬁires“aétidn to be“taken*by the-DefehdantsWi’thin-—- arbr e

a stated time period or upon a specified date.

31. ThisdJ udgme’ﬁt sets forth the entire agréement of the parties,
.and there are no reprvesenta'tions, agreemeﬁts, or unde'rnst‘ahding‘s', orél or
written, bét“}een th'e“parties reiating to the subj ect matter of this
Judgmént which are not fuliy éxpressed herein or attéched hereto or set B
forth in ény stipulation filed currently herewith. In any action
undertaken by thé Parties, no prior versions of this Judgment, no prior
version of any of its terms, that lwere.nbof. entéred by ﬁhe Court in this

Judgment, may be introduced for any purpose whatsoever.
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- 32. Nothing in this Judgment shall be construed to waive any
claims of Sovereign Immunity the Attorney General may have in an
action or proceedingé.

33. Upon reasornabl‘e written féquest,, Defendants shall provide |
books, records, or documents (physical or electronic in native format) or
formally undér Qath providev teSfirﬁony or other ianrmation to the
Attorney General relating to cofﬁi:)li‘ance with thls Judlgment., Defendants

shall make aﬁy reQuésted info-r'mation évailable within thirty (30) days of

 the request at the Office of the Attorney General or at such other location ~

as is mutually :igreeable in wfitiﬁg'to Déféndénts and the Attorneyv :
General. - This Jlidgment shail,‘ m no way, }ifnit thé' At'torrvley»vGenerél»’s
right to ob'tai'n documénté, recofds', vtes:timony}, or ‘oﬂther iﬁféffnati(;n
pursuant to any law, fegulatioﬁ, or rule. |

34.  Within thirty (‘:‘30)'days"of entry of this tJudgment,Co‘rporate |
Defendants shall submit a copy of this Judgment to each of their officers,
directors, and sales and marketing employees. Further, for‘ a period lof
teﬁ (10) years, Airborne shall supply é coﬁy of this Judgment to aﬁy
Advertising or marketing consulting agency. that‘it employs.

35. Without violating ethical rules governing contacting a

represented party, the Attorney General has the right to test shop the
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‘Corporate Defendants for the purpoée of confirming co;npliance with this
Judgment and state law. The test shoppers are not required to disclose
that they are représentatives of the Attorney General when fnaking
contact with the Corporate Defendants. Furthér; the Attorney-Gencral
may record any or all aspebts of their solicitation(s) or visit(s) with the
Corporate Dbefendant(s) in audio‘af}d /or videb form without notice to the
~ Corporate Defendant(s). | The Coi*péfate Defendénts_agrce lto void any sale
and return. any monies péid by a ltest éhopper upon nbtification that
‘>su'chf’p*ﬁrchase was ‘th‘e res‘tdt‘ véf a»-t‘-e:sic shopconducted byrthéAttornej e
General. | | |

36. - Ekcept as may be provide’d’ﬁrid‘er va"p’pﬁcablé law, hothing in
this Judgment shall be cor;Strﬁéél to grapf; éf‘fe“(:t, %cstfr‘i-ct’, litnit or alter
‘any private right of actioﬁ that a co’ns@ﬁef niay have againét
VDefendaerts. o o -

37. This Judgment shall not be construed dr used as a waiver or
any limitation of aﬁy defense otherwise available to the Dwefendants.b

38. N ovti.cers to 'bé given under th1s Judgmeﬁt and Injunctiobn are
sufficient if givén by nationally recognized overnighf couﬁer service or
certified Mail (return ‘receipt requested), or personal delivery to the

named party at the address below:
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i. If to Airborne Health or Airborne Holdings:

26811 South Bay Drive, Suite 300, Bonita Springs, IFL
34134; 100 Clock Tower, Suite 120, Carmel, CA 93923

ii.  Hto the Attorneyv_ General:

State of Maine

Office of the Attorney General
Consumer Protection Division
Attention: Division Chief

6 State House Station
Augusta, ME 04333-0006

iii. If to Victoria Knight- McDowell:

== 0681 1 South Bay Drive; Suite 300, Bonita Springs, Flr - —m -

34134; 100 Clock Tower, Suite 120, Carmel, CA 93923
_ iv. If to Thomas thn MCDOWCII:

26811 South Bay Drive, Suite 300, Bonita Springs, FL
34134; 100 Clock Tower, Suite 120, Carmel, CA 93923

39.  Notice is effective when delivered personally; or three (3)
business days after it is sent by certified mail; or on the busiﬁess day
 after it is sent by nationally recognized courier service for next day

delivery. Any party may change its notice address by giving notice in

accordance with this paragraph.
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COURT COSTS AND FEES

40. Courts costs associated with the filing of this Judgment shall
be paid by the Defendant Airborne, Inc. No discretionary costs shall be

taxed against the State.

IT IS HERERY ORDERED, ADJUDGED AND DECREED.

LT T "uih"f-i PR el TIToT o T LT ' - '. SoasRIm T 'JUSTI N £ i // !" -
- Maipg-Buperior Court

G. STEVEN ROWE
Attorney General

~ DATED: /92//5//03 | Wﬂ’t ﬂ /&/Q
. C | ~ CAROLYN A/ SILSBY
Maine Bar No. 3030
Assistant Attorney General
Office of the Attorney General
6 State House Station
Augusta, ME 04333-0006

9207) 626-8800

Attorneys for Plaintiff
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FOR DEFENDANTS:

ﬂ A
(W ' _
Thomas John McDowell, Chairman
Individually and on behalf of Airborne Health, Inc., and-Airborne Holdings, Inc,

Date: - \ 2~ U3

\/ Ui, ﬂ/ /U QﬁMf

chtcn ng it- McDowa I ' '
Individually and as Aclmg Chief Executlve Otﬁcel of Anbome Health, Inc.

Dt ”’1z{g:¢g



/

/g /./,(, //Zf/)‘,,/(,(,u./k_,,’/’

Peter J. I*ontaméa\

COZEN O’CONNOR

457 Haddoenfield Road, Suite 300
P.O. Box 5459 '
Cherry Hill, NJ 08002

(856) 910-5043

(856) 910-5075
pfontaine{@cozen.com

Maine Bar #0G7170

Attorney for Defendants



DATED: VAV NN 200k
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JOAN Z. BERNSTEIN
DANA B. ROSENFELD
Bryan Cave LLP

700 13th Street, NW
Washington, DC 20005
(202) 508-6000

(202) 508-6200 (fax]
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